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IN THE 


United States Court of Appeals 

for the District of Columbia. 


April Term, 1941. 


No. 8202. 


PORTLAND HOTEL CORPORATION, et al., Appellants, 

vs. 

FIDELITY STORAGE CORPORATION, et al., Appellees. 


BRIEF ON BEHALF OF APPELLANTS. 


Jurisdictional Statement. 

This cause of action is based upon the general jurisdic¬ 
tion given to the United States District Courts of the Dis¬ 
trict of Columbia, under Title 11, Section 306, District of 
Columbia Code, 1940 Edition, page 262, which section vests 
in the said District Courts the right to hear and determine 
“all actions or suits of a civil nature at common law or in 
equity.” 


Statement of Case. 

Appellants contend that they are entitled to have a ref¬ 
ormation or cancellation of certain leasehold agreements 
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between appellants and appellees, the first of such agree¬ 
ments having been executed April 15, 1933, and the others 
from time to time until the last thereof executed November 
1, 1939; appellants further claim large sums of money due 
them by reason of the unlawful, wrongful and coercive ac¬ 
tions of the appellees in taking wrongful advantage of their 
alleged rights as landlords to attempt and threaten to oust 
appellants from possession of the premises leased by them 
under the contracts executed from April 1,1933, to Novem¬ 
ber 1, 1939, i. e. by threatening to institute, and actually in¬ 
stituting wrongful and coercive litigation against appellants 
and undertaking to ruin their credit by threats of wrongful 
and unlawful possessory actions against appellants for 
possession of the leased premises. The complaint also sets 
forth that subsequent to the execution of the agreement of 
April 15, 1933, that appellees grossly failed in their duty 
to maintain the leased premises in legally habitable condi¬ 
tion, by refusing to spend thereon the large sums of money 
unlawfully exacted from appellants under said alleged 
contracts executed on April 15, 1933 to November 1, 1939, 
which they were equitably required to do; wrongfully con¬ 
verted all said funds to their own use, thereby causing the 
license to run a hotel in the leased premises to be lost and 
forfeited, and further wrongfully failed to use the moneys 
paid them as excess rentals to keep said premises in such 
condition that appellants could operate or sub-let the same, 
and thereby wrongfully and inequitably forced appellants, 
in order to protect themselves from utter financial destruc¬ 
tion, to make improvements and add betterments and addi¬ 
tions to said premises, so as to render it habitable and 
available for rental, which said sums, so expended, were 
legally chargeable to appellees and refundable to appel¬ 
lants; that it was the duty of appellees to add said im¬ 
provements and betterments which they, on due notice. 
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failed and refused to do, thereby becoming liable to ap¬ 
pellants for the sums expended by appellants in the per- 
1 i formance of duties which were legally chargeable to ap- 

i pellees. 

( The damages claimed on account of appellees ’ breaches 

. of duty, contracts and obligations, aggregate: 

' , 1. For excessive rents to August 1, 1941.$22,025.00 

2. For disbursements for improvements, bet- 
! terments and additions to the defendants’ 

property.$19,012.34 

Less: 

- Payment on account by de¬ 
fendants . 9,457.04 


9,555.30 


$31,560.30 

The total due appellants, as above, amounts to $31,560.30, 
plus an additional sum since unlawfully collected and still 
unlawfully demanded of $550.00 per month. 

In order to ascertain accurately the damages sustained 
by appellants an accounting of all of the transactions be¬ 
tween the parties is asked, together with a full hearing 
and consideration of the allegations of the complaint as to 
lack of consideration for the amended agreements by which 
rent charges were increased, and the ascertainment of the 
respective duties of the parties under the original contract 
of April 15, 1933, and the supplemental agreements there¬ 
to. 

In this cause appellees made a motion for summary 
judgment, which the Court granted. App. p. 1, Findings of 
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Fact, App. pp. 2 and 3 Conclusions of Law, App. page 3 
excerpts from Complaint, App. pp. 4, 5, 6, 7, 8, 9,10,11,12, 
13 and 14. 

From which summary judgment and the Court’s Find¬ 
ings this appeal is taken. 

Statutes, Treaties, Regulations or Rules Involved. 

This case involves, among other things, the interpreta¬ 
tion of Rule 56 of the Federal Rules of Civil Procedure, 
title, “Judgment”. 

Summary of Argument. 

The argument will be based upon the Statement of 
Points set forth below: 

Point No. 1 . That in this cause no proper basis was laid 
for the summary judgment signed by the 
Court. 

Point No. 2. That appellants are entitled to have the sup¬ 
plemental contracts attached to the Bill of 
Complamt as Appellants’ Exhibits B, C, D 
and E, reformed or cancelled because ob¬ 
tained by duress and without consideration 
and that the original contract between the 
parties be reestablished. They are entitled 
to prove also that the supplemental con¬ 
tracts, Exhibits B, C, D and E were obtain¬ 
ed by unlawf'id and illegal compulsion and 
are not binding, i. e. by reason of duress — 
u/nder economic pressure. 

Point No. 3. That the appellants are entitled to a re¬ 
covery of all monies paid out to install new 
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utility facilities, such as electric lighting, 
water coolers, new 'plumbing equipment a/nd 
the installation of new hallways. These 
items were reasonably and equitably con¬ 
templated to be paid for by appellees pri¬ 
marily as Landlords. 

ARGUMENT. 

Point No. 1. 

That in this cause no proper basis was laid for the sum¬ 
mary judgment signed by the Court. 

The motion for summary judgment is similar to a motion 
to dismiss under equity rule 29, and as there were material 
issues of fact, should not have been granted as all alle¬ 
gations in the complaint must be taken as admitted. 

In Winget v. Rockwood, 69 Fed. (2d) 326, plaintiff 
brought suit in equity by which she sought to cancel and 
rescind her contract transferring to defendant 1,250 shares 
of the stock of the Winget Company, which she alleges 
was secured from her without consideration, through 
fraud, duress, and undue influence. Defendants interposed 
a motion to dismiss, and it was sustained. The appellate 
Court, in reversing the lower Court, held: 

“All well-pleaded facts are, for the purpose of this 
motion taken as true. A suit shall not ordinarily be 
disposed of on such a motion unless it clearly appears 
from the allegations of the bill, that it must ultimately, 
and upon final hearing, be dismissed. * * 

“That rule of procedure should be followed which 
will be most likely to result in justice between the 
parties, and, generally speaking, that result is more 
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likely to be a ttained by leaving the merits of the cause 
to be disposed of after answer and the submission of 
proof, than by attempting tp deal with the merits on 
motion to dismiss by hill.” (Underscoring ours.) 

“tinder the ancient common law rule, legal duress 
existed only where there was such a threat of danger 
as was deemed sufficient to deprive a ‘constant and 
courageous 9 man of his free will * * *; but in the 
modern and less heroic days, the standard of resistance 
by which to test the alleged, wrongful acts of duress 
and coercion has been further modified and softened. 
The trend of modern authority is to the effect that a 
contract obtained by so oppressing a person by threats 
as to deprive him of the free exercise of his will may 
be voided on the grounds of duress.” 

* In the instant case it is alleged and we must ac¬ 
cept the allegations as true, that the defendants, * * * 
and their companies, conspired to create a condition 
of financial jeopardy. Loans were freely extended to 
the Winget Company and its officers were encouraged 
to embark upon plans of expansion, and thus, without 
warning, these large loans were called and immediate 
payment demanded. * * * He” (one of defendants) 
“then began a process of intimidation and threats of 
financial calamity and disaster, and as a climax ex¬ 
tracted from plaintiff this written contract through 
which she turned over to him as his property, 1,250 
shares of stock. * * •” 

‘‘The contract was so unfair and unconscionable as 
to shock the conscience of a court of equity.” 

This case parallels the case at bar. 

See also French v. French Paper Co., 1 F. R. D. 531, 
which holds, as to Rules of Civil Procedure for a Sum¬ 
mary Judgment, that,— 

“* * * there is no justification for dismissing a com¬ 
plaint for insufficiency of statement, except where 
it appears as a certainty that the plaintiff would be 
entitled to no relief under any state of facts which 
could be proved in support of claim.” 
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Southern 'Railway Co. v. Stewart, 115 Fed. 2d. 317, 
held, in following Winget v. Rockwood, 69 Fed. 2d. 326, 
330;— 

“The trend of modern authority is to the effect 
that a contract obtained by so oppressing a person 
by threats as to deprive him of the free exercise 
of his will may be voided on the ground of duress. 
What constitutes duress is a matter of law, whether 
duress exists in a particular transaction is usually 
a matter of fact.” 

“We think that, at least this point should be left to 
the consideration of a jury.” 

As plaintiffs have been deprived of their right to establish 
legal duress, as a matter of fact, and as the Court erred in 
holding, without proof, that there was no duress, where 
sufficient facts alleged as to show’ duress wrere admitted 
by the motion for summary judgment, the matter is not 
concluded, and may be set aside by this court. 

As this case involves the re-forming of alleged contracts, 
on account of duress and fraud where grave issues of fact 
are involved, the parties are entitled to a jury trial. 

“It is quite clear that the declaratory judgment is 
not a means of evading trial by jury, and that jury 
trial may be had as of right in a declaratory action such 
as this which at bottom concerns the duty of a con¬ 
tractor-obligor to pay money on the fulfillment of a 
condition.” (Lumbermans Mut. Cas. Co. v. Times & 
Hov’ard, 108 F. (2d) 497. 

See also 131 A. L. R. 218, and 118 F. (2d) 232, 
102 F. (2d) 288. 

We think the same ride must be applied as to Summary 
Judgments. 

The leading case upon the question of the disposition of 
issues raised in a proceeding for a declaratory judgment is 
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that of Aetna Casualty & Surety Co. v. Quarles, 92 Fed. 
(2d) 325, opinion by Judge John J. Parker, in which the 
Court says: 

“The company seems to think that by asking a 
declaratory judgment it became entitled to a. trial in 
equity without a jury and that this is a sufficient rea¬ 
son for granting declaratory relief notwithstanding 
the institution of the action on the policy; but this. is 
clearly not the case as the defense to determine which 
the declaratory judgment was sought was legal and 
not equitable in character. Where the issues raised 
in a proceeding for a declaratory judgment are of this 
nature, they must be tried at law if either party in¬ 
sists upon it, for the statute so provides. 2S U. S. C. A. 
SEC. 400 ( 3). And, irrespective of this provision of 
the statute, it is clear that the right of jury trial in 
what is essentially an action at law may not be de¬ 
nied a litigant merely because his adversary has ask¬ 
ed that the controversy be determined under the 
declaratory procedure.” 


Further on in this opinion, page 325, Judge Parker 
quotes, with approval, Professor Borchard (Declaratory 
Judgments 107-109); as follows: 

“ ‘The two principal criteria guiding the policy in 
favor of rendering declaratory judgments are (1) 
when the judgment will serve a useful purpose in 
clarifying and settling the legal relations in issue, and 
(2) when it will terminate and afford relief from the 
uncertainty, insecurity, and controversy giving rise 
to the proceeding. It follows that when neither of 
these results can be accomplished, the court should 
I decline to render the declaration prayed. In addi¬ 
ction, and perhaps, as indicating when a useful pur¬ 
pose will not be served, statute and practice have es- 
'tablished the rule that the judgment may be refused 
when it is ‘not necessary or proper at the time under 
all the circumstances.’ * * * The Court will refuse a 
declaration where another court has jurisdiction of 
the issue, where a proceeding involving identical issues 
is already pending in another tribunal, -where a special 
statutory remedy has been provided, or where another 
remedy will be more effective or appropriate under 
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the circumstances. In these cases it is neither neces¬ 
sary nor proper to issue the declaration.’ ” 

The action of the court below was directly violative of 
the principles above stated. 

Point No. 2. 

That appellants are entitled to have the supplemental 
contracts attached to the Bill of Complaint, as Appellants’ 
Exhibits B, C, D and E, reformed or cancelled because ob¬ 
tained by duress and without consideration and that the 
original contract between the parties be reestablished. 
They are entitled to prove also that the supplemental con¬ 
tracts, Exhibits B, C, D and E were obtained by unlawful 
and illegal compulsion and are not binding, i. e., by reason 
of duress—under economic pressure. 

In this case the complaint charges, with great particu¬ 
larity, that appellants agreed to spend, annually from the 
profits of its operations of the leased premises, the sum 
of $2,000 in order that the same might be kept in condi¬ 
tion for the joint benefit of lessor and lessee. That fol¬ 
lowing this agreement to make said expenditures from 
profits, appellants undertook the operation of said Port¬ 
land Hotel and carried the same on from April 1, 1933 to 
June 1, 1939, “without profits and that said corporation 
had no surplus funds from profits so earned from which 
to make the additions and improvements called for by the 
original agreement dated April 15, 1933.” (Complaint, 
App. pp. 5 and 6). That notwithstanding such failure of 
profits the appellees, by business coercion and duress, re¬ 
quired additional rents from appellants, by various sup¬ 
plemental agreements, executed without consideration (Ex¬ 
hibits B, C, D & E in record). The aggregate amounts 
of increases for the different rates being as follows: 
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(1) Under the Portland Hotel Corporation 
(appellant herein) 

(a) April 1, 1931 to June 1, 1939, 62 

months at $125 per month.$ 7,750.00 

Cash required at time of execution of 
contract April 1, 1934 . 250.00 

(b) For increase of $200 exacted in agree¬ 
ment of August 10, 1938, to June 1, 

1939, effective from Oct. 1,1938 to June 

1, 1939—8 mos. 1,600.00 

Total paid by appellant, Portland 
Hotel Corporation .$ 9,600.00 

(2) i Under the Portland Hotel Operating Cor¬ 

poration (appellant herein) from June 1, 

1939 to August 1,1941 

(a) For increase of $125.00 per month— 

26 months . 3,250.00 

(b) For increase of $200.00 per month— 

26 months .$ 5,200.00 

(c) For Nov. 1939 increase of $75.00—1 

month . 75.00 

(d) For increase of $175.00 per month 

12/1/39 to 11/30/40, a total of 12 
months . 2,100.00 

(e) For increase of $225.00 per month 

12/1/40 to 8/1/41, a total of 8 months 1,800.00 

Total paid by Portland Hotel 
Operating Corp.$12,425.00 


Grand total paid by both appellants 
above .$22,025.00 
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That no part of said excess sums was used to keep the 
leased premises in attractive, usable, safe or healthy con¬ 
dition for tenants, and that by reason of the coercive ex¬ 
actions from the revenues received by appellants in the 
operation of said hotel, together with the regular rental, 
that appellants were wrongfully put into financial distress 
and their power to freely contract in the execution of said 
supplemental leasehold agreements B, C, D & E, and mak¬ 
ing payments thereunder w T ere destroyed; that appellants, 
also, by reason of their deprivation of said large sums of 
money totaling $22,025.00 were unable to keep up the un¬ 
lawful and oppressive payments demanded of it by ap¬ 
pellees. That upon being a few days late on any payment 
that appellants * property would be seized by legal process 
wrongfully sued out, their credit irretriveably injured by 
attachments, garnishments and other demands so that their 
credit was ruined and their income taken, to their further 
irreparable injury. 

The record shows that up to November 1, 1939, said 
premises were occupied by appellant, Portland Hotel Com¬ 
pany, which claims the sum of $9,600.00 exacted from it un¬ 
lawfully and wrongfully, as aforesaid, and from said No¬ 
vember 1, 1939, to this date, appellant, Portland Hotel 
Operating Corporation, has paid out the sum of $12,425.00, 
exacted from it wrongfully and illegally as aforesaid. 

The record further shows that illegal exactions, without 
consideration, are still being collected from appellant Port¬ 
land Hotel Operating Corporation, at the rate of $550.00 
per month, by the same unlawful duress and coercion. 

The main question involved is whether , by their illegal 
plan to colled excessive rentals for the Portland Hotel 
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Building, without consideration, by refusing to keep the 
building in condition for operation as required by the Dis¬ 
trict laws, and by their acts of economic duress, complained 
of, appellees are liable for the payments exacted from ap¬ 
pellants in excess of that provided for in the original lease 
of April 15, 1933 — 

Were the excess payments made by appellants exacted 
by duress, or under “Business Compulsion?” If so, ap- 

i 

pellants are entitled to recover such over-payments. 

“It seems to be established as a general rule, at 
least in this country, that the payment of money or 
the making of a contract may be under such circum¬ 
stances of business necessity or compulsion as will 
render the same involuntary and entitle the party so 
coerced to recover the money paid, or excuse him from 
performing the contract. This doctrine is supported 
by many decisions, particularly the more recent ones, 
* * # (79 A. L. R. 657, and numerous cases cited). 

In Guetzkow Bros. Co. v. Breese, 96 Wis. 591, 65 Am. 
St. Rep. 83, 72 N. W. 45, the lessee had taken out insurance 
on its own and lessors’ property. A loss occurred, and 
the lessee was in such a position that it must obtain its 
insurance money at once in order to go on with its busi¬ 
ness and fulfill valuable outstanding contracts, or it would 
suffer great loss, and was unable to obtain the insurance 
money due it unless the lessor joined in executing proofs 
of loss and in endorsing a draft for the money. The 
lessor unjustifiably refused unless the lessee paid a cer¬ 
tain sum. The Court held that the lessee was entitled to 
recover from the lessor “On the ground that it was paid 
under duress.” This case cited Seholey v. Mwnford, 60 
N. Y. 498, and Cobb v. Charter, 32 Conn. 358 87 Am. Dec. 
178. 
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In Dale v. Simon, (Tex.) 267 S. W. 467 the lessee under 
an oil and gas lease paid rental unjustifiably demanded by 
the lessor, to prevent the latter declaring a forfeiture of the 
lease, as he threatened to do and had the power to do with¬ 
out resort to the courts, it appearing that the forfeiture, 
if declared, would have injured the business and property 
interests of the lessee in casting a cloud on their title, 
under the lease and preventing sale by them of acreage. 
The Court held that the lessee was entitled to recover. 

All the features of the Dale v. Simcm case are set out in 
the complaint here 'presented. 


WHAT IS DURESS AT LAW? 


The following cases answer this question. 

“If a housing shortage exists and the landlord takes 
advantage of the tenant’s situation to obtain an unfair 
and unconscionable contract to pay rent, relief may 
be granted on the ground of duress, and the landlord 
will be limited to the recovery of reasonable rent, but 
the tenant is not entitled to relief where the facts do 
not establish the existence of any duress, or where the 
contract is ratified after the removal of duress.” 36 
C. J. 349, 350. 

See also 

Sylvan Mtg. Co. v. Slatler, 113 Wis. 659 185 N. Y. 

S. 293: Contracts Sec. 310. 

Slayton Realty Corp. v. Rhodes, 200 App. Div. 
108,192 N. Y. S. 683. 

“Where duress under which agreement to pay money 
was executed continued until money was actually paid, 
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payment of money did not constitute ratification of 
prior agreement.” 

(White v. Searritt, Mo. Ill S. W. 2d 18, affirming 
White v. McCoy Land Co., 87 S. W. 2nd 672, 229 
Mo. App. 1019, and 101 S. W. 2d. 273). 

17 C. J. S. 530. 

“Under the modern rule now generally recognized a 
contract obtained by oppressing a person by threats as 
to deprive him of the free exercise of his will may be 
avoided on the ground of duress whether or not the 
oppression causing incompetence to contract amounts 
to what was formerly deemed duress at law or merely 
to the wrong compulsion remediable in equity.” 

17 C. J. S. pp. 532, 533. 

“It has been held that one thereby induced to contract 
may avoid his contract on the grounds of duress aris¬ 
ing from # * * threats to bring financial loss to him or 
injury to his business or property under distressing 
circumstances which an ordinary suit at law or in 
equity might prove inadequate to remedy.” (Missis¬ 
sippi Valley Trust Co. v. Beglev, 252 S. W. 76, 298 Mo. 
684.) 

17 C. J. S. pp. 534. 

“WTiere the parties are not at arm’s length, but one 
of them is in a position to dictate, the Courts will treat 
agreements which are influenced by threats of injury 
to, or the withholding of, property as made under 
duress, * * *.” 

17 C. J. S. 536. 

(See D—v. Barnard, 28 Me. 554, 48 Am. D. 507; 13 
C. J. 403 note 9.) 

See Article on “Duress by Economic Pressure” by Dr. 
John Dalzell, North Carolina Law Review, Vol. 20, No. 3 
April, 1942, where the authorities are reviewed very ably 
and in great detail. 
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In this brochure Dr. Dalzell says (page 239): 

“It will be suggested, however, that, at least as 
compared with the consent to a valid contract, the con¬ 
sent secured by duress is in some way less genuine, 
more superficial, in that the latter is the product of 
constraint, not of a free will, being given merely to 
avoid a more serious evil. As Justice Holmes has said, 
it is characteristic of duress that the victim makes a 
choice, in accordance with his own self-interest, be¬ 
tween two evils. (Italics ours.) 

• • • # • 

“ ‘It always is for the interest of a party under 
duress to choose the lesser of two evils. But the fact 
that a choice was made according to interest does not 
exclude duress. It is the characteristic of duress prop¬ 
erly so called’; Union Pacific R. R. v. Public Service 
Commission, 248 U. S. 67, 70, 39 S. Ct. 24, 25, 63 L. 
Ed. 131, 133 (1918). Such a choice is not characteris¬ 
tic of those few contracts which are void for duress, in¬ 
stead of voidable; see Restatement, Contracts (1932) 
Sec. 494.” 

We refer also to the well considered case of Fitzgerald 
v. Fitzgerald <& Mallory Construction Co., (44 Neb. 491). 
Here there was a contract for railroad construction which 
called for, 

“* * * payment at the end of each ten-mile section, 
at the rate of $ 11,000 a mile. After the construction 
company had exhausted its assets in building 150 miles 
without any payment, the railroad offered $10,000, a 
mile, making some claim of poor workmanship, which 
the court seemed to think was largely pretense. The 
situation was further complicated because of inter¬ 
locking directorates, a majority of the directors of the 
construction company being interested in the railroad, 
and this fact w’as set out by the court as a sufficient 
reason for holding the settlement invalid. But the 
Court went on to treat duress as another adequate 
reason for its conclusion. 

“ ‘The alleged settlement is voidable for another 
reason, viz., it was procured under circumstances 
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amounting to practical compulsion, which is nearly 
related to duress, and may he made the ground of re¬ 
lief cither at law or equity. A payment or concession 
exacted will be held compulsory when made or allowed 
through necessity in order to obtain possession of 
property illegally withheld, where the detention is 
fraught with great immediate hardship or irreparable 
injury. * * * (citing cases) * • * The contract, as we 
have seen, provides for payment on the completion of 
each ten miles of road. Tliirtv miles thereof was com- 
pleted as early as July 15, 1SS6, and according to the 
statement of Mr. Mallory, under date of October 30, 
1886, there was then completed 115 miles of road and, 
ih addition thereto, 98 miles which would be finished not 
later than January 1 following. The only response 
to the repeated calls upon the Missouri Pacific for 
money was assessments of the stock of the construction 
company until increasing demands had exhausted not 
only the resources of the company but the private funds 
as well of Messrs. Fitzgerald and Mallory. So that 
at the date of the meeting in February both the in¬ 
dividuals named and the company were confronted 
by bankruptcy and financial ruin. It was under these 
circumstances that the construction company chose to 
accept payment at the rate of $10,000 per mile instead 
of the contract price, rather than the alternative of an 
entire abandonment of the enterprise in which it was 
engaged, and that such action was compulsory within 
the rule established by the authorities can not on the 
record be doubted.’ ” (Italics ours) pages 260 and 261. 

To like effect is the case of Thomas et al. v. Brown, 116 
Va. 233. 

These cases emphasize the modern doctrine that those 
financially strong shall not impose their will upon those 
financially weak, by economic duress, any more than they 
may by putting the -weaker party in fear of physical injury 
or character exposure. 
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Point No. 3. 

That the appellants are entitled to a recovery of all 
monies paid out to install new utility facilities, such as elec¬ 
tric lighting, water coolers, new plumbing equipment and 
the installation of new hallways. These items were rea¬ 
sonably and equitably contemplated to be paid for by appel¬ 
lees primarily as landlords. 

In Paragraph 12 of appellants’ complaint (App. p. 10) it 
was recited: 

“That because of the extremely neglected condi¬ 
tion of the real estate, covered by the above leasehold 
agreements, rendered so by reason of the negligence 
and default of the defendants in failing and refusing 
to keep the same in repair and to expend thereon the 
extra rents -wrongfully collected from plaintiffs,— cmd 
because of the refusal of the defendants to obey the 
orders avid demands of the Public Authorities of the 
District of Columbia to keep said property in an 
operable, safe and sanitary condition by the use of 
excess rentals collected from plaintiffs and their own 
funds as well, that it became necessary for the plain¬ 
tiffs, in order to carry out the terms of their lease¬ 
hold agreement with defendants and with said Social 
Security Board, and in order to put said building in a 
safe condition to comply with the dememds of the Pub¬ 
lic Authorities of the District of Columbia , to make 
certain additions, renewals and installations of equip¬ 
ment in said building, including renewals of the electric 
wiring system; to install new plumbing and heating 
fixtures and equipment; to install Venetian blinds, new- 
lighting fixtures and new water coolers. That said 
conditions and necessities arose by reason of the neg¬ 
lect and default of defendants in failing and refusing 
to maintain said property, in accordance with their 
duty as landlords, out of and from the extra rentals 
demanded and collected from defendants under the 
supplemental agreements herein referred to as Ex¬ 
hibits B, C, D and E and/or out of their own funds; and 
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plaintiffs say that by reason of said neglect and will¬ 
ful failure of said defendants to perform their duties 
as landlords to keep said building in safe, legal and 
operable condition, plaintiff, Portland Hotel Operating 
Corporation, in order to do so, as required by law and 
public regulations was required to pay out and ex¬ 
pend,”— 

a total sum of $19,012.34 in order to make said building 
rentable; that appellees paid on account of said $19,012.00, 
$9,457.04, leaving due appellants on account of said ex¬ 
penditures $9,555.30. 

It will be noted from the above allegations in the com¬ 
plaint that it is charged, and that proof was offered to show, 
that appellees, as landlords, so neglected their property 
by refusing to spend the monies equitably collected for 
such purpose from appellants (over $22,000.00) that the 
property was in such state of disrepair that public authori¬ 
ties condemned the same and refused to permit appellants 
to occupy and rent the same unless and until the repairs to 
all of the public utilities were made by either the landlord, 
the owner (appellees here) whose duty it was to make said 
repairs, or appellants, who would be compelled to do so to 
save themselves from utter financial ruin. 

Said complaint further sets forth that appellants de¬ 
manded of appellees that they use said excess net rentals 
amounting to over $9,555.30 collected as aforesaid, to make 
said additions and renewals and that they refused so to do, 
thereby coercing appellants to make said additions and 
renewals. 

The items of repairs required to be made by public 
authorities are set forth in the appendix herein on pages 
10,11,12 and 13. 
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It is well settled law that a landlord must hear the bur¬ 
den of repairs or alterations ordered by public authorities. 

“• * * In the absence of covenant of the tenant to re¬ 
pair and to make or bear the expense of making altera¬ 
tions or improvements ordered by public authority, the 
general rule is that the landlord is liable for the ex¬ 
pense of making them. 

32 Am. Jur. 525. 

1 ‘Where the tenant covenants merely to repair and 
the alterations or improvements ordered by public 
authority are of a structural or substantial nature, the 
landlord is ordinarily held to be liable. 

32 Am. Jur. 525. 

“The landlord is responsible for alterations or im¬ 
provements of a structural nature required by law or 
the order of a public authority, even though the tenant 
covenants to comply with the requirements of public 
authorities, unless the terms of the covenant are such 
as to indicate an intention upon the part of the tenant 
to assume such an obligation .’ 1 

32 Am. Jr. 662. 


See also 33 A. L. R. 530 citing Goldyn Distributing Corp. 
v. Carroll, 51 App. D. C. 75, 276 F. 63, Landgraf v. Kuh, 
15 El. 484, 59 N. E. 501. 

Releases and Res Adjudicata Do Not Apply . 

In this cause appellees plead various documents in the 
nature of releases of claims and likewise plead res ad¬ 
judicata as to parts of the claims herein set forth. In view 
of the authorities above and hereinafter cited it is re¬ 
spectfully submitted that neither contention should prevail. 

Res adjudicata (Civil Action No. 2835) does not apply. 
Nor does this defense prevail on Motion for Summary 
Judgment, but only as a defense to the merits—when so 
pleaded,—because that action was 
(a) Not between the same parties; 
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(b) Did not relate to tbe same subject matter; 

(c) No bearing was bad on tbe merits of tbe issues of 
duress and economic oppression and fraud, present 
in tbis cause; 

(d) That tbe controversy in Civil Action No. 2S35 related 
to tbe issuance of a restraining order, tbe quash¬ 
ing of an attachment and an accounting between tbe 
tbe Portland Hotel Corporation, one of appellants 
here, and Fidelity Storage Company, one of tbe ap¬ 
pellees, and not between both plaintiffs and all de¬ 
fendants. 

Hines v. Welch, 57 Apps. D. C. 371, 23 F. 2d 979. 

Stoddard v. Marvin Civil Action No. 14781, opin¬ 
ion by Bailey, J., April 2, 1942. 

Release Pleaded by Defendants Not Binding in this Cause. 

For tbe same reasons above set out tbe release pleaded 
may not be set up in bar to the action herein sued on. 

Atlanta Greyhound Lines v. Metz, 70 Fed. (2d) 
166. 

Albion-Idaho Land Co. v. Naf. Irrig. Co., 97 Fed. 
(2d) 439. 

Radio Corp. of America v. Radio Eng. Lab., 293 
U. S. 1. 

Rodriques v. U. S., 1 Wall 582, 17 L. Ed. 689. 

White v. Cent. Dispensary & Emergency Hosp., 
69 App. D. C. 122, 99 Fed. (2d) 355,119 A. L. R. 
1002. 


Conclusion. 

A careful review of tbe applicable authorities herein 
cited will convince tbe Court that tbe trial justice com- 
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mitted error in granting a summary judgment in this cause, 
thereby depriving appellants of the right to prove the al¬ 
legations of their complaint. 

By the Court’s action the defendants are allowed to re¬ 
tain the rich fruits of their misconduct and fraud without 
even being required to explain their wrongful acts. 

If the opinion and judgment of the trial court prevails 
in this Court it will mean that economic despotism and op¬ 
pression cannot be restrained by law and that extortionate 
profits may be ground out of weak, frightened and im¬ 
poverished tenants without let or hindrance of the forces 
of law and equity. 

This sort of economic oppression should be crushed by 
the outraged conscience of the Court. 

Nor should the Courts allow defendants to retain the 
rich, unearned profits they have garnered by the use of 
purported findings of fact between some of the parties only 
to this action; nor should technical releases be allowed to 
thwart the substantial claims of gross fraud and injustice 
presented by the Complaint. These purported papers con¬ 
stitute mere links in the chain of wrongful and oppressive 
acts set out in the complaint Toy which defenda/nts seek to 
hold over $30,000.00, wrung from plaintiffs without one dol¬ 
lar of value or consideration given therefor. 

Respectfully submitted, 

ROBERT H. MoNEILL, 
Heurich Building, 
Washington, D. C., 
Attorney for Appellants. 
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APPENDIX. 

34 Case No. 8202. 


IN THE 

UNITED STATES DISTRICT COURT 
Foe the District of Columbia. 


Portland Hotel Corporation, et 

Cbl.j 

Plaintiffs, 
vs. 

Fidelity Storage Corporation, et 


Qa/' • 


Defendants. 


> Civil Action 12,660. 


Motion for Summary Judgment. 


Now comes the defendants herein, by their undersigned 
attorneys, and move the Court for a Summary Judgment 
in favor of said defendants for the following among other 
reasons: 


1. The cause of action pleaded in the complaint herein 
is res adjudicata. 

2. The cause of action set forth in the complaint herein 
was assigned by the Portland Hotel Corporation to Walter 
Fletcher Smith on June 6, 1939. 

3. The defendants herein have a full and complete release 
for the cause of action herein sued upon. 
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4. The complaint herein fails to state a cause of action 
and shows on its face that the plaintiffs are not entitled to 
relief which they seek. 

BAUMAN & BURNETT, 
600 F Street, N. W., 
Attorneys for Defendants , 
By John H. Burnett, 

John H. Burnett. 
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Findings of Fact 


The Court makes the following findings of fact: 

1. The cause of action set forth in the Complaint herein 
is the same as that set forth in Civil Action No. 2835 in this 
Court. 

2. Fidelity Storage Corporation, defendant in said Civil 
Action No. 2835, was the agent of the defendants David B. 
Karrick and James L. Karrick, Jr., both defendants in this 
action. 

3. The cause of action set forth in the Complaint herein 
was assigned by the Portland Hotel Corporation to Walter 
Fletcher Smith on June 6,1939. 

4. The Portland Hotel Operating Corporation is the as¬ 
signee of all rights which the Portland Hotel Corporation 
had and the former has only the same rights, if any, which 
the latter had under the original Lease, and supplements 
thereto, with the Fidelity Storage Corporation. 
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5. Defendants’ release, Defendants’ Exhibit “C,” is a 
full and complete release for the cause of action herein sued 
upon. That Plaintiffs’ Exhibits “A,” “B,” “C,” “D,” 
and “E,” as well as Defendants’ Exhibits “C,” “D,” “F” 
and “G,” are valid contracts between the parties therein 
mentioned. 

6. That there was neither fraud nor duress exercised 
upon either or both of the plaintiffs by the defendants or 
any of them. 

60 CONCLUSIONS OF LAW. 

1. That the cause of action herein is res judicata. 

2. That Defendants’ Exhibit “C” is a full complete and 
valid release, which is a bar to the cause of action herein 
sued upon. 

3. That Plaintiffs’ Exhibit “E” bars plaintiffs’ claim 
for any expenditures respecting repairs, alterations, or ad¬ 
ditions made to the building known as the Portland Hotel 
from and after the date of execution thereof. 

4. That the Complaint herein does not state a cause of 
action. 

5. That the defendants are entitled to a judgment 
against the plaintiffs with costs. 


Jan’y 29, 1942. 


DANIEL W. O’DONOGHUE, 
Justice. 
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61 Final Judgment 

This cause coming on to be heard at this term, and there¬ 
upon, upon consideration thereof, it is by the Court this 
29th day of January, 1942, 

ADJUDGED, that the cause of action herein be, and the 
sanie is hereby, dismissed, with costs to the defendants. 

1 DANIEL W. O’DONOGHUE, 

Justice. 

Complaint. 

• * • • • 

3 3. That among other obligations assumed by 

plaintiff, Portland Hotel Corporation, under the 
terms of said lease dated April 15, 1933, was the expendi¬ 
ture annually on said Portland Hotel Building of the sum 
of Two thousand dollars ($2,000.00) from the “proceeds 
in its operations, for additions and improvements to the 
Portland Hotel/ ’ said expenditures to be for the joint bene¬ 
fit of the said Portland Hotel Corporation, lessee, and the 
defendants, as lessors, the provision of said agreement as 
to said expenditures being in words and terms as follows: 
“And it is further agreed, That the Lessee shall spend 
! in additions and improvements to the premises hereby 
leased, the sum of Two Thousand Dollars, ($2,000.00) 
annually, as said sum is received by it as profit in its 
operations herein provided for, and that the Lessor or 
its authorized representatives, shall have the right to 
inspect the premises hereby leased to ascertain the con¬ 
dition of the furniture, furnishings and equipment and 
to further ascertain the manner and method in which 
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the said sum of Two Thousand Dollars ($2,000.00) 
hereinbefore provided for, is being spent, and to in¬ 
spect the books and accounts of the Lessee.” 

And plaintiffs say that said terms and conditions became 
part of said original lease agreement dated April 15, 1933, 
and effective as of April 1, 1933, and was inserted in said 
agreement for the purpose of providing a fund for the 
making of such additions and improvements to said Port¬ 
land Hotel Building as would keep the same in a rentable, 
useable, sanitary and habitable condition in accordance 
with the public laws of the District of Columbia, and the 
rules and regulations of its various Boards and Commis¬ 
sions created under said laws and particularly in accord¬ 
ance wuth regulations and requirements of the District of 
Columbia Building Inspector’s Office, the Plumbing Inspec¬ 
tor’s Office and the office in charge of inspection for safe 

lighting and heating equipment. 

• • • # * 

5 5. That immediately subsequent to the execution 

of said agreement dated April 15, 1933, effective as 
of April 1, 1933, said plaintiff, Portland Hotel Corpora¬ 
tion, entered into possession and began operation of said 
Portland Hotel building, and through its agents and ser¬ 
vants tried energetically to operate the same at a profit, in¬ 
tending in good faith to use the profits earned by said 
operation to the extent of Two thousand dollars ($2,000.00) 
or more annually for additions and improvements on said 
Portland Hotel Building in order to keep the same in con¬ 
dition so that it would deserve and receive public patronage, 
but said plaintiff says that according to the best informa¬ 
tion obtainable by its present President from its former 
officers and from such data and records as have been fur¬ 
nished its present President that said building’s opera¬ 
tions from April 1, 1933, to June 1, 1939, were carried on 


6 


without profits and that said corporation had no surplus 
funds from profits so earned from which to make the addi¬ 
tions and improvements called for by the original lease 
agreement dated April 15,1933, and the terms of which are 
fully set out in paragraph 3 hereof, and therefore, it be¬ 
came and was the duty of the defendants jointly and several¬ 
ly to make such “additions and improvements” as were 
necessary to keep said premises in tenantable condition, 
approved as to such condition by the public authorities of 
the District of Columbia, and plaintiffs say that said duty 
continued throughout the terms of said agreement dated 
April 15, 1933, to this date, and still continues and will so 
continue until the termination of said agreement on April 
1, 1943. 

6 6. That notwithstanding the duties of said de¬ 

fendants as herein set out and disregarding the fact 
that said Portland Hotel Corporation failed to earn profits 
under the leasehold agreement, Exhibit A, and disregarding 
their duty in the premises, said defendants wrongfully, 
coercively and fraudulently confederated together for the 
purpose of oppressing said plaintiff, Portland Hotel Cor¬ 
poration, and its assignee, the Portland Hotel Operating 
Corporation, by deliberately failing in its duties to keep 
said property in operable condition, and its lighting, plumb¬ 
ing and heating systems in approved order, subject to in¬ 
spection of the public authorities of the District of Colum¬ 
bia, and notwithstanding its failure to make said additions 
and improvements as contemplated by said original lease¬ 
hold agreement dated April 15, 1933, said defendants from 
time to time demanded of plaintiffs, without consideration 
therefor, that plaintiff Portland Hotel Corporation execute 
and deliver to defendants, under threat of eviction, certain 
purported supplemental agreements requiring said plaintiff 
to pay additional rentals and bonuses on said leasehold 
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premises for varying periods and in amounts hereinafter 
set out, to wit: Under date of April 2, 1943, defendant 
coercively required said plaintiff, Portland Hotel Corpora¬ 
tion, to execute a purported supplemental lease, copy of 
which is attached hereto as Exhibit B, wherein and whereby 
an increased rental for said Portland Hotel Building was 
exacted from said corporation and made effective as of 
April 1, 1934, to the date of the expiration of said lease; 
that on March 31, 1936, another purported supplemental 
lease or agreement was wrongfully and fraudulently ex¬ 
acted of plaintiff Portland Hotel Corporation where¬ 
in and whereby additional increased rentals were 
demanded of said plaintiff and included in said 
alleged supplemental agreement, without considera¬ 
tion or benefit moving to said plaintiff, said in¬ 
creases of rental thereby purported to be agreed to ex¬ 
tending over a period from March 31, 1936, said supple¬ 
mental agreement dated March 31, 1936, requiring increas¬ 
ed rentals of said plaintiff to the termination of the said 
original leasehold agreement dated April 15, 1933 to April 
1, 1943, copy of said supplemental agreement of March 31, 

1936, being hereto attached as Exhibit C. 

• • • • • 

8 9. That under the various alleged purported sup¬ 

plemental agreements aforesaid there has already 
been wrongfully collected from plaintiffs, jointly and sever¬ 
ally, the following sums: 

Under the alleged supplemental agreement (Exhibit B) 
the defendants have wrongfully collected from plaintiffs 
and converted to their own use, to August 1, 1941, the sum 
of $11,250.00; under the alleged supplemental agreement of 
August 10, 1938 (Exhibit D) the defendants have coercive¬ 
ly, wrongfully and unlawfully collected, without considera- 
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tion, increased rentals aggregating $6,800.00, and converted 
same to their own use; that under the supplemental agree¬ 
ment of October 12, 1939 (Exhibit E) the defendants have 
coercively, wrongfully and unlawfully collected from plain¬ 
tiffs the sum of $3,900.00, without consideration, and that 
said defendants are now demanding of plaintiffs, Portland 
Hotel Operating Corporation increased rental payments un¬ 
der the original lease dated April 15, 1933, and the various 
alleged supplements thereto, known as Exhibits A, B, D and 
E, the further sum of $550.00 per month from August 1, 
1941, to April 1,1943, the date of the expiration of the origi¬ 
nal leasehold agreement dated April 15, 1933, (Exhibit A, 
hereto), or a total of $11,000, additional rental for said pe¬ 
riod, without giving to plaintiff, Portland Hotel Operating 
Corporation, any consideration or value therefor, and with 
the coercive threat that unless plaintiff, Portland Hotel 
Operating Corporation, in addition to the rents provided 
by the original leasehold agreement dated April 15, 1933, 
duly assigned to said plaintiff, Portland Hotel Operating 
Corporation, pays said additional sum it will be ousted 
from possession of said Portland Hotel Building and its 
rights, as lessee thereof, terminated, to the irrepara- 
9 ble damage and loss to plaintiffs, as their interests 
may appear and be established, in the total sum of 
$22,025.00 overcharges and illegal exactions, to August 1, 
1941, and the additional sum of $11,000.00 demanded from 
August 1,1941, to April 1,1943, or a grand total of $33,025.- 
00 wrongfully, illegally and coercively collected and de¬ 
manded from plaintiffs without consideration. 

10. That of said sums totaling $22,025.00 wrongfully 
collected as above, the sum of $9,600.00 w*as collected from 
plaintiff Portland Hotel Corporation, and $12,425.00 from 
plaintiff, Portland Hotel Operating Corporation, and that 
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said plaintiff, Portland Hotel Corporation has assigned 
all sums so collected from it to plaintiff, Portland Hotel 
Operating Corporation for good and valuable considerations 
received and that all of said sum of $22,025.00 so illegally 
exacted and collected, legally belongs to plaintiff, Portland 
Hotel Operating Corporation, and should be adjudged re¬ 
payable to it by the defendants. 

* • * • • 

10 12. That because of the extremely neglected con¬ 

dition of the real estate, covered by the above leasehold 
agreements, rendered so by reason of the negligence and de¬ 
fault of the defendants in failing and refusing to keep the 
same in repair and to expend thereon the extra rents wrong¬ 
fully collected from plaintiffs,—and because of the refusal 
of the defendants to obey the orders and demands of the 
Public Authorities of the District of Columbia to keep said 
property in an operable, safe and sanitary condition by the 
use of excess rentals collected from plaintiffs and their own 
funds, as well, that it became necessary for the plaintiffs, 
in order to carry out the terms of their leasehold agreement 
with defendants and with said Social Security Board, and 
in order to put said building in a safe condition to comply 
with the demands of the Public Authorities of the District 
of Columbia, to make certain additions, renewals and in¬ 
stallations of equipment in said building, including re¬ 
newals of the electric wiring system; to install new plumb¬ 
ing and heating fixtures and equipment; to install Venetian 
blinds, new lighting fixtures and new water coolers. That 
said conditions and necessities arose by reason of the neglect 
and default of defendants in failing and refusing to main¬ 
tain said property, in accordance with their duty as land¬ 
lords, out of and from the extra rentals demanded and col¬ 
lected from defendants under the supplemental agreements 
herein referred to as Exhibits B, C, D and E and/or out of 
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their own funds; and plaintiffs say that by reason of said 
neglect and willful failure of said defendants to perform 
their duties as landlords to keep said building in safe, legal 
and operable condition, plaintiff, Portland Hotel Operating 
Corporation, in order to do so, as required by law and 
public regulations was required to pay out and expend the 
following sums, which it was the duty of defendants to ex¬ 
pend, to wit: 

1. For the purchase and installa¬ 
tion of Water Cooler Equipment 
purchased of The General Elec¬ 
tric Corporation .$1,241.02 

Shades and Venetian blinds— 
supplied for entire building ex¬ 
cepting Sixth Floor.$1,879.61 

For services of Alan B. Mills— 
architect—covering contract of 

owners with H. W. Goff. 317.40 

Painting and repairs to Smoke 

Stack . 30.00 

Linoleum—material and laying, 

etc. 223.00 

Installing Hot-water connection 

on boilers. 20.00 

Repairing side-walk lift door... 6.00 

Replacing and repairing tile 


work 


183.83 $ 3,900.86 


2. Paid to Harry W. Goff on ac¬ 
count of work of reconstruction 
on said building: 

Repairing walls and floors in 
connection with the rewiring of 
the building and installation of 











11 


electrical equipment and fix¬ 
tures by electricians.$1,500.00 

Repairing and adjusting of win¬ 
dows, making them fit and lock, 
installing new weight cords, 
window locks, etc., including the 

supplies . 450.00 

Removing partitions and mak¬ 
ing new halls on 5th and 6th 

floors. 750.00 

Replacing flooring, etc. incident 
to new installation and repair 
work of heating and plumbing 
contractor. This includes the 
plastering and reconditioning 


toilets . 560.00 

Weather stripping w-ork, includ¬ 
ing materials. 484.50 


Miscellaneous special jobs, such 
as connecting rooms, replacing 
doors, fixing closets, repairing 
plastering and installing fix¬ 
tures, or repair work as result 

of their installation. 805.43 

Flat charge for special super¬ 
vision as per arrangement. 100.00 $ 4,64SJ.U3 

3. Paid for the Installation of New 
Electrical Equipment by 
Maurice Electric Company and 
Nathan Goodman Company: . 









12 


Maurice Electric Co. : 


Fixtures 
Rooms .. 

used 

in 

.. .$ 

732.00 

Fixtures 
Halls .... 

used 

in 

* • • 

91.00 

Materials 
pairing .. 

for 

re- 

• • • 

1,839.07 

Materials 
pairing .. 

for 

re- 

26.84 


$2,688.91 

Nathan Goodman Company : 

Materials for rewiring and 
equipping . 270.79 


Labor Cost of Electrical Work 

Pay roll.$ 39.00 

“ “ . 3,657.15 


4. Paid for the Installation of 
Water Coolers, Heating Instal¬ 
lations, & Plumbing as follow's: 

Running new water line to in¬ 
stall Water Coolers and install- 

i ing same.$ 239.35 

Heating installations and re¬ 
pairs as per contract. 1,002.00 

Plumbing installations and re¬ 
pairs as per contract. 420.00 

Extra plumbing work, mostly 
new installations, not covered 
! by contract, per invoice 12/20/39 205.85 


$ 2,959.70 


$ 3,696.15 


*! 


$1,867.20 $15,206.64 
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13 Balances brought forward.$1,867.20 $15,206.64 

Extra work not covered by con¬ 
tract and representing almost 
entirely complete replacements, 
as per invoices submitted 
3/20/40 . 411.00 $ 2,278.20 


5. Paid on account of Window 
Glass, Ventilators, etc., to E. J. 
Murphy Co.: 

72 Mirrors @ $4.25 each. 

237 Sets Ventilators complete 

and installation $1.65. 

143 Window Glass replaced, in¬ 
cluding glazing, installations, 
etc. 


Total . $19,012.34 


13. Plaintiffs further show that the only contributions 
or payments, made by defendants against the total sums 
exacted from plaintiffs as excessive increased rentals and 
on account of renewals, betterments and additions to the 
equipment of said building as above set out, totaling to Au¬ 


gust 1,1941, the sum of $41,037.34, have been the following 
sums: 

1. H. W. Goff, Contractor, For changes 

in said building.$5,290.00 

2. On account of Installation of stokers 

to heating plant. 990.00 

3. On account of repairs to elevators_ 991.00 

4. From sale of furniture (net). 2,186.04 


306.00 

401.05 

820.45 $ 1,527.50 


$9,457.04 
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And that plaintiffs, as their interests may appear, are en¬ 
titled to recover from defendants all of said sum of $19,- 
012.34, less said credits amounting to $9,457.04, together 
with a refund of all excessive rentals collected, as of August 
1,1941, as hereinabove set out, totaling $22,025.00. 

14. That the rental payments for said Portland Hotel 
Operating Corporation, with eviction, unless said illegal and 
dated April 15, 1933 (executed as of April 1, 1933) are at 
the rate of $1,750.00 per month, and that no additional sum 
is due or payable under said agreement or any coer- 
14 cive, illegal and fraudulent supplement thereto, (Ex¬ 
hibits B, C, D and E), but that nevertheless said de¬ 
fendants continue to demand payments of $2,300.00 per 
month or an excess and illegal payment of $550.00 per 
month, and continue to threaten plaintiff, Portland Hotel 
Operating Corporation, with eviction, unless said illegel and 
excessive payments are made monthly; and said defendants 
further refuse to credit plaintiffs, on current rent accounts, 
with said excessive prepayments, in excess of the rent legally 
due, and deny to plaintiffs their said claims of excessive 
and illegal overpayments, and claim that said alleged sup¬ 
plemental agreements (Exhibits B, D and E) are subsist¬ 
ing and legal contracts and that they will continue to April 
1,1943, demanding and collecting thereunder the oppressive 

and illegal excessive charges herein set out. 

• • • • • 
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In The 


Hntteii States (four! nf Appeals 
for life iiatrirt nf (Enlumbia 

April Term, 1942 


No. 8202 


Portland Hotel Corporation, et al. 
Appellants 


v. 

Fidelity Storage Corporation, et al. 
Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The appellants, Portland Hotel Corporation and the Port¬ 
land Hotel Operating Corporation, hereinafter called plain¬ 
tiffs or, by name, sued the appellees, Fidelity Storage Cor¬ 
poration, David B. Karrick and James L. Karrick, Jr., here¬ 
inafter called defendants or, by name, for (1) accounting, 
(2) discovery, (3) injunction and (4) damages for (a) 
breach of contract and (b) breach of public duty affecting 
private interests of plaintiffs (Appellees’ App. 1). 

The causes of action are based on a lease and the supple¬ 
ments thereto. 
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David B. Karrick and James L. Karrick, Jr., were the 
owners of the Portland Hotel, situate at 14th Street and 
Vermont Avenue, Northwest, in this District (Appellee's 
App. 1)' On April 13, 1933, the Fidelity Storage Corpora¬ 
tion, as the rental agent of said Karricks (Appellees’ App. 
1), entered into a lease of said premises with the Portland 
Hotel Corporation (Appellees’ A])]). 8). That lease and 
supplemental agreements were transferred and assigned to 
the Portland Hotel Operating Corporation (Appellees’ 
App. 5). 

Original Lease 

The original lease (Appellees’ App. S), among other 
things, provided: 

(1) for the lease of the Portland Hotel “and all fur¬ 
niture therein contained” to the Portland Hotel Cor¬ 
poration for three years with the privilege of renewal 
for seven years, “for the purpose of maintaining and 
operating an Hotel and restaurant and renting space 
to "Merchants and Agents for commercial purposes”; 

(2) that the monthly rental, payable on the first of the 
mdntli, was Fifteen Hundred ($1500.00) Dollars; 

(3) “that the lessee will make all repairs, including 
all window glass”; 

(4) that the premises and furniture would be surren¬ 
dered in good repair, ordinary wear and tear excepted; 

(5) “that no oral agreement between the parties 
hereto is binding on either party”; 

(6) that the lease might be extended seven years, at a 
monthly rental of Seventeen Hundred and Fifty 
($1750.00) Dollars; and 
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(7) “that the lessee shall spend in additions and 
improvements to the premises hereby leased, the sum 
of Two Thousand ($2000.00) Dollars annually, as said 
sum is received by it as profit in its operations herein 
provided for, and that the lessor or its authorized rep¬ 
resentatives, shall have the right to inspect the premises 
herebv leased to ascertain the condition of the furni- 
ture, furnishings and equipment, and to further ascer¬ 
tain the manner and method in which the said sum of 
Two Thousand ($2000.00) Dollars hereinbefore pro¬ 
vided for, is being spent, and to inspect the books and 
accounts of the lessee.” 

First Supplemental Agreement 

One year later, on April 2, 1934, the Portland Hotel 
Corporation and the Fidelity Storage Corporation entered 
into a supplemental agreement (Appellees’ App. 11). That 
agreement recited that because: 

(A) the original lease provided for payment of Two 
Thousand ($2000.00) Dollars annually in additions and 
improvements by the lessee; 

(B) “the improvements and additions required to be 
made * * * involves an expense in time, money and 
inconvenience in auditing and checking accounts of the 
lessee, and in examination of the leased premises”; and 

(C) the lessee desired to he relieved of the above ob¬ 
ligation of spending Two Thousand ($2000.00) Dollars 
annually, 

it was agreed, that upon payment of Two Hundred and 
Fifty ($250.00) Dollars, receipt of which was acknowledged, 
and One Hundred and Twenty-five ($125.00) Dollars 
monthly increase in rental, thereafter, the lessor would re¬ 
lease the lessee from the obligation of spending Two 
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Thousand ($2000.00) Dollars annually for additions and 
improvements. 

The lessee, Portland Hotel Corporation, and its assignee, 
the Portland Hotel Operating Corporation, continued to 
pay that increase in rental to the very date of the filing of 
this action (Appellants’ App. 7-9,14). 

Second Supplemental Agreement 

At the conclusion of the three-year lease, namely, on 
March '31, 1936, the Portland Hotel Corporation and the 
Fidelity Storage Corporation entered into a second supple¬ 
mental agreement (Appellees’ App. 12). That agreement 
recited that because: 

(A) of the execution of the original lease; 

(B) of the provision for renewal of the lease for seven 
years at a monthly rental of Seventeen Hundred and 
Fifty ($1750.00) Dollars; 

(C) of the proviso in the original lease respecting 
expenditure of Two Thousand ($2000.00) Dollars annu¬ 
ally in additions and improvements which latter “in¬ 
volve an expense in time, money and inconvenience in 
auditing and checking accounts of the lessee, and in 
examination of the leased premises”; and 

(D) of the desire of the lessee to be relieved of the 
obligation of so expending Two Thousand ($2000.00) 
Dollars annually; 

it was agreed, that the monthly rental would thereafter be 
Eighteen Hundred and Seventy-five ($1S75.00) Dollars (an 
increase on One Hundred and Twenty-five ($125.00) Dollars 
above the renewal rental) and that the lessor would release 
the lessee from the obligation respecting “additions and 
improvements.” 
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That increase in rent was likewise paid from April 1, 
1936, to date of filing of this suit (Appellants’ App. 7-9,14). 

Third Supplemental Agreement 

On August 10, 193S, the Portland Hotel Corporation and 
Fidelity Storage Corporation entered into a third supple¬ 
mental agreement (Appellees’ App. 14). That agreement 
provided: 

(1) that such agreement “shall supplement and be¬ 
come a part of” the original lease, “the terms and 
conditions of said (original) lease and renewal thereof 
including all supplements and additions thereto to re¬ 
main in full force and effect except as herein modified”; 

(2) that the lessor replace the roof of the Hotel at its 
own cost; 

(3) that the lessor agree to install 78 wash basins in 
various rooms and to replace the two boilers in the 
building; 

(4) that the lessor agree to assume the obligation of 
the repair clause in the original lease in reference only 
to the windows and outside trim; 

(5) that the lessor agree to execute contracts for the 
work, specified in paragraph 3 of this supplement; 

(6) that after October 1,193S, the lessee pay monthly 
rental of Two Thousand and Seventy-five ($2075.00) 
Dollars, Twelve Hundred and Fifty ($1250.00) Dollars 
of which was payable on or before the 5th of the month 
and Eight Hundred and Twenty-five ($825.00) Dollars 
on or-before the 20th of the months default in payment 
of either to constitute a breach of the lease; 
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(7) that the lessor consented to the renting of the 
6th floor only, of the Hotel to United States Government. 

That increase in rent was likewise paid from October 1, 
1938, to the date of filing of this action (Appellants’ App. 
7-/9, 14). 


Prior Litigation 

First Action — Release—Cow promise and Settlement 

On January 20, 1939, Fidelity Storage Corporation sued 
the Portland Hotel Corporation in the District Court, Civil 
Action 1471, in debt for rent due, and the Portland Hotel 
Corporation filed a counterclaim against Fidelity Storage 
Corporation, David B. Karrick, James L. Karriek, Jr., et al., 
which counterclaim “alleged, in substance and effect, the 
same claim as set forth in” the Complaint in Civil Action 
Xo. 2837) (Appellees’ App. 33, 35). Civil Action Xo. 2835 
is the “Second Action,” post. 

On February 1, 1939, the Portland Hotel Corporation 
executed a valid written release of and from all claims and 
causes of action, damages and costs on account of or in 
any way growing out of, resulting or to result from: 

(1) any agreements, contracts of leases of the Hotel; 

(2) the said Civil Action 1471; and 

(3) the occupation of said Hotel by the Fidelity Stor¬ 
age Corporation (the latter having attached before 
judgment). (Appellees App. 34-35.) 

At the same time, the Portland Hotel Corporation and 

Fidelity Storage Corporation entered into a compromise 

and settlement by payment to Fidelity Storage of the sum 

of Two Thousand ($2000.00) Dollars in full settlement of 

Civil Action Xo. 1471 and Two Thousand and Seventv- 

* 
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five ($2070.00) Dollars rental for the month of February, 
1039, in consideration of which Fidelity Storage Corpora¬ 
tion agreed: 


(1) to execute a contract for certain work to be per¬ 
formed in said Hotel, 

(2) the Portland Hotel Corporation “to be subro¬ 
gated to the rights of Fidelity Storage Corporation 
thereunder and to be exonerated of any liability there¬ 
under” (Appellees’ App. 36-37). 

That agreement also provided that the Portland Hotel 
Corporation expressly ratified the Third Supplement to the 
original lease. 

Thereafter, the rent was paid, as agreed (Appellants’ 
App. 7-9, 14). 


Second Action 

On May 29, 1939, the Portland Hotel Corporation filed a 
complaint (amended) against Fidelity Storage Corporation 
in Civil Action Xo. 2S35 in the District Court (Appellees’ 
App. 24-31). That action was voluntarily assigned to "Wal¬ 
ter Fletcher Smith (Appellees’ App. 22-23) by the Portland 
Hotel Corporation, and was prosecuted to conclusion by 
Mr. Smith. (Case Xo. S002 in this Court.) 

The trial court, on hearing that case, dismissed the action 
(Appellees’ App. 3S), holding that that complaint was sub¬ 
stantially the same as the cross-complaint of Portland Hotel 
Corporation in Civil Action Xo. 1471; that the “additions 
and improvements” clauses in the First and Second Sup¬ 
plemental Agreements were valid; that the original lease 
and the first three supplements thereto, as well as the release 
and contract of February 1, 1939, were valid, free from 
fraud or duress and properly performed by the Fidelity 
Storage Corporation (Appellees’ App. 32'34). The Con¬ 
clusion of Law, by the court, was that the release of Feb- 
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ruary 1, 1939, was “a full, complete and valid release of 
all the claims of” the Portland Hotel Corporation “grow¬ 
ing out of any and all of the agreements by and between” 
the Portland Hotel Corporation and Fidelity Storage Cor¬ 
poration “antecedent thereto” (Appellees’ App. 34). 

Appeal of Civil Action Xo. 2835 was perfected in Xo. 8002 
in this Court and the same was dismissed by this Court on 
May 20, 1942. 

Subsequent to that litigation, the Portland Hotel Corpo¬ 
ration continued to pay the monthly rental of Two Thousand 
Seventy-five ($2075.00) Dollars, as specified in the Third 
Supplement (Appellants’ App. 7-9,14). 

Fourth Supplemental Agreement 

On September 11, 1939, the Portland Hotel Corporation 
and Fidelity Storage Corporation entered into a fourth sup¬ 
plemental agreement (Appellees’ App. 38) which recited 
that because: 

(A) of the original lease of the premises and furni¬ 
ture of the Portland Hotel; the said lease being attached 
and made a part thereof; 

(B) of the supplemental agreements of April 2,1934, 
and March 31, 1936, and August 10,1938, also attached 
and made a part of the fourth supplement; 

(C) of the lack of stokers for the boilers on the prem¬ 
ises (which stokers by the terms of the third supple¬ 
ment were to be paid for the Portland Hotel Corpo¬ 
ration) ; 

(D) of the “differences (which) have arisen between 
. the lessor and lessee as to their respective liabilities 

under said lease and supplements thereto for placing 
stokers therein”; and 
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(E) of the desire of the lessor and lessee “to avoid 
litigation for the purpose of determining respective 
liabilities,” 

it was agreed: 

(1) that the lessor would install the stokers (which 
cost $990.00). (Appellants’ App. 13.) 

(2) that the lessee would furnish heat to a building 
next door; 

(3) that the lessee would pay lessor all in excess of 
Twenty-five ($25.00) Dollars per month obtained for 
furnishing said heat. 

(Note: This agreement was signed by James C. 
Gray, who signed this complaint.) 

Fifth Supplemental Agreement 

On October 12, 1939, the Portland Hotel Corporation and 
Fidelity Storage Corporation entered into a fifth supple¬ 
mental agreement (Appellees’ App. 16-20) which recited 
that because: 

(A) of the original lease and supplements, attached 
and made a part of this agreement; 

(B) of the necessity to make “repairs, alterations 
and construction in and on said premises in order to 
meet the requirements of the authorities of the District 
of Columbia respecting the operation and management 
of the building”; 

'(C)-of differences which “have arisen between the 
'-lessor-and the lessee as to their respective liabilities 
for making said repairs, alterations and construction”; 
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(I)) of the desire of the parties hereto “to avoid liti¬ 
gation’and 

(E) of the desire of the lessee to rent certain por¬ 
tions or all of the premises to the Government; 

t was agreed: 

(1) that the lessor would pay Six Hundred and Six¬ 
teen ($616.00) Dollars for certain elevator work; 

(2) that the lessor would execute a contract with one 
Harry \V. Groff for the repairs, alterations and con¬ 
struction (which amounted to Five Thousand Two 

i Hundred and Ninety ($5290.00) Dollars (Appellants’ 
App. 13)); 

(3) that the lessee would pay to the lessor “in addi¬ 
tion to the rental now fixed by the said lease and sup¬ 
plements thereto,” Seventy-five ($75.00) Dollars 
monthly, beginning: November 5, 1939, until the sum 
of Three Thousand Nine Hundred and Seventy-five 
($3975.00) Dollars was paid to the lessor; 

(4) that the lessee would pay for all decorating made 
necessarv bv the work of Groff; 

(5) that the lessee might rent the 6th floor and north¬ 
ern apex of the premises to the Government and retain 
all of said rental for a period of twelve months, but 

i after that to pay to the lessor, provided the Govern¬ 
ment continued its occupancy, the sum of Twelve and 
50/100 ($12.50) Dollars monthly per apex floor; 

(6) that, in event the entire premises were rented to 
i the Government, the lessee would pay to the lessor an 
I additional monthly rental of One Hundred ($100.00) 

Dollars per month; 
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(7) that, if the elevators were required to be repaired 
by the Government, the lessor would expend up to 
Seven Hundred and Fifty ($750.00) Dollars thereon, 
the lessee to pay the balance, if any, but, in any event 
to pay one-half of the money so spent by the lessor in 
monthly installments, pro-rated over the balance of 
the term, in addition to other monthly rental: 

(8) that in event the Government paid for the ele¬ 
vator work, the lessor was to receive said money; 

(9) that “the lessee covenants and agrees that it, 
any occupant of, or any business or business conducted 
in or on said premises and building will comply with 
and conform to the laws, ordinances and requirements 
of the Federal and District of Columbia Governments, 
and this at Lessee’s own cost, whether such compliance 
and conformance necessitates repairs, alterations or 
additions to said building and premises, inside or out¬ 
side, structural or otherwise, ordinary or extraordi¬ 
nary, and failure to so comply or conform shall consti¬ 
tute a breach of said lease and supplements.” 

(10) that “this agreement shall neither be construed 
by any court nor considered by the parties hereto as a 
waiver of any of the terms of the original lease and 
supplements thereto the same to remain in full force 
and effect except as herein expressly changed or 
modified.” 


(Note: Mr. James 0. Gray, president of both plain¬ 
tiff corporations, and Robert H. McNeil, Esquire, Sec¬ 
retary and counsel for Appellants, signed and executed 
this fifth supplement.) 

Subsequent to this supplemental agreement, Portland 
Hotel Corporation paid rent as agreed thereby to the date 
of the filing of this action. (Appellants’ App. 7-9, 14.) 
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Sixth Supplemental Agreement 

•On October 31, 1939, the Portland Hotel Corporation and 
Fidelity Storage Corporation executed a sixth supple¬ 
mental agreement (Appellees’ App. 39) which recited that 
because: 


j (A) of the original lease and supplements thereto, 
letting said premises and furniture, the said instru¬ 
ments being made a part of this agreement ; 

i (B) of the necessity to perform certain electrical work 
on the premises “in order to meet the requirements 
of the authorities of the District of Columbia respect¬ 
ing the operation and management of the building, and 
the requirements of the United States Government, 
which it is contemplated will become a tenant in said 
premises”; 

i (C) of the differences that have “arisen between the 
lessor and lessee as to their respective liabilities for 
paying for said work”; and 

(D) of the desire of the lessor and lessee “to avoid 
litigation in order to establish their respective lia¬ 
bilities”; 

it was agreed: 

(1) that the lessor release all interest in the furniture 
of the Hotel; 

(2) that the lessee might sell the furniture and apply 
the proceeds to payment for the above work; 

i (3) that the lessee would account for said sale price; 

(4) that the lessee would save the lessor harmless 
from any mechanics’ lien respecting said work; 


13 


(5) that the lessee would pay the lessor one-half of 
any surplus left over from said sale after payment 
for said work; 

(6) that, in event the cost of said work was more than 
the sale price of said furniture, the lessee would pay 
therefor; 

(7) that the lessee covenanted that said work would 
be approved both by the Federal and District Govern¬ 
ments, otherwise the lessee would pay one-half of the 
sale price of said furniture to the lessor; and 

(8) that failure of compliance “with the aforesaid 
covenants and agreements shall constitute a breach of 
the original lease of said premises and all supplements 
thereto. 

(Note: This sixth supplement was signed and exe¬ 
cuted bv Mr. James C. Grav (who signed this com- 
plaint) and Robert H. McNeill, Esquire, Secretary and 
counsel for appellants.) 

All of the terms of this Sixth Supplemental Agreement 
have been complied with (Appellants’ App. 13) and plain¬ 
tiffs have continually ratified the same by paying rent to 
date (Appellants’ App. 7-9, 14). 

This Litigation—Third Action 

The Complaint 

After the execution of the sixth and last supplemental 
agreement and before November 1, 1939, Fidelity Storage 
Corporation agreed to an assignment by the plaintiff, Port¬ 
land Hotel Corporation, of the original lease and all supple¬ 
mental leases and contracts on the Portland Hotel Building 
to the plaintiff, Portland Hotel Operating Corporation. 
(Appellees’ App. 5.) 
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Portland Hotel Corporation and Portland Hotel Operat¬ 
ing Corporation, the plaintiffs herein, sued Fidelity Storage 
Corporation (the rental agents), as lessor, and David B. 
Karrick and James L. Karrick, Jr., individually, as owners 
of the leased premises. (Appellees’ App. 1.) 

The prayers for relief are (Appellees’ App. 6-8): 

1 (1) That the original lease be declared to be the only 
contract existing between the parties and that*the first, 
second, third and fifth supplemental agreements be 
declared fraudulent, wrongful, coercive and be can¬ 
celled: (Quaere: What becomes of the fourth and sixth 
supplements?) 

(2) That an accounting be made to plaintiff of all 
sums paid under the first, third and fifth supplemental 
agreements whether the same were paid either as addi¬ 
tional rent or in lieu of the Two Thousand ($2000.00) 
Dollars per year agreement respecting additions and 
improvements (original lease, first and second supple¬ 
mental agreements): 

(.*>) That a discovery bo made by the defendants re¬ 
specting expenditures made by them on account of any 
improvements, betterments, repairs or renewals on the 
premises covered by the original lease; 

(4) That plaintiffs be allowed to occupy the prem¬ 
ises, rent free, ponding an accounting, and that defend¬ 
ants be restrained (a) from demanding any additional 
rent from plaintiff, Portland Hotel Operating Corpo¬ 
ration, and (b) from taking any legal action interfering 
with the possession of said plaintiff. 

The gist of the complaint seems to be that the plaintiffs 
made a bad bargain in agreeing to make all repairs, etc., 
as provided by the Fifth Supplemental Agreement, that they 
had to spend more money than contemplated and that they 
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want the defendants to reimburse them “just because.” 

Notwithstanding the provision of the original lease that 
no oral agreement could bind either party (Appellees’ App. 
9), the complaint, in Paragraph 3 (Appellants’ App. 5), 
alleges that the provision in the original lease as to “addi¬ 
tions and improvements” was “inserted in said agreement 
for the purpose of providing a fund for the making of such 
additions and improvements to said Portland Hotel Build¬ 
ing as would keep the same in a rentable, useable, sanitary 
and habitable condition in accordance with the public laws 
of the District of Columbia, and the rules and regulations 
of its various Boards and Commissions created under said 
laws and particularly in accordance with regulations and 
requirements of the District of Columbia Building Inspec¬ 
tor's Office, the Plumbing Inspector’s Office and the office 
in charge of inspection for safe lighting and heating 
equipment. 

The terms of the original lease (Appellees’ App. 8-10) 
do not so provide and are not subject to such interpretation. 
The sum of Two Thousand ($2,000.00) Dollars annually 
was never paid by the lessee as agreed, but, for a good con¬ 
sideration, was waived by the lessor. 

The complaint in paragraph 4 (Appellees’ App. 2-4) 
alleges that the original lessee, Portland Hotel Corporation, 
made no profit from operation of the Hotel for the first 
year of its occupancy and was unable to expend the Two 
Thousand ($2000.00) Dollars for “improvements and addi¬ 
tions” as provided in the original lease, and that the defend¬ 
ants, “without consideration,” “wrongfully, illegally and 
oppressively notified and demanded of said plaintiff, Port¬ 
land Hotel Corporation an increase of rental” and because 
of said plaintiff’s “financial situation, and in fear of an 
effort by defendants, through litigation and otherwise, to 
cancel all of its (plaintiff’s) rights under said (original) 
lease dated April 15, 1933, and by reason of force and 
compulsion of the wrongful and illegal demands aforesaid, 
plaintiff, Portland Hotel Corporation, signed and alleged 
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agreement for an increase of rental” of One Hundred and 
Twenty-five ($125.00) Dollars per month and paid Two 
Hundred and Fifty ($250.00) Dollars cash; and that said 
increase in rental, amounting' to Eleven Thousand ($11,- 
000.00) Dollars at the date of the filing of this action, has 
been paid; and that defendants have not given any consid¬ 
eration for that sum and defendants have not expended any 
part thereof for additions or improvements. 

i 

Such allegations are contradictions of the terms of the 
agreement and are not supported by the written agreements. 

Paragraph 5 of the complaint (Appellants’ App. 5-6) 
alleges that because of the failure of the lessee to make a 
profit, it was and is the duty of the defendants, jointly and 
severally, “to make such additions and improvements as 
were necessary to keep said premises in tenantable con¬ 
dition.” 

Again, a contradiction and a misinterpretation of the 
written agreements. ~ , 

Paragraph 6 of the complaint (Appellee?’ App. 6-7) 
alleges that the defendants fraudulently conspired to op¬ 
press plaintiffs by failing to keep the premises in operable 
condition and “in approved order, subject to inspection 
of the public authorities of the District of Columbia”: 
and that defendants, “without consideration” and “under 
threat of eviction,” demanded of Portland Hotel Corpo¬ 
ration that the latter execute and deliver the first and second 
supplemental agreements. 

A direct contradiction of the words of tin* agreements 
pleaded and admitted. 

Paragraph 7 of the complaint (Appellees’ App. 4) alleges 
that the third supplemental agreement of August 10, 1938, 
was “coercively required of plaintiff * # * without con¬ 
sideration * * * whereby there was wrongfully, illegally 
and fraudulently exacted from the said plaintiff additional 
increases in rent. 

Xo fact respecting coercion or fraud is alleged. Such 
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allegations as appear contradict the recitals of the agree¬ 
ments pleaded and admitted. y 

Paragraph 8 of the Complaint (Appellees’ App. 4$) sets 
forth the assignment and transfer of the original lease and 
supplements by the lessee, Portland Hotel Corporation, to 
the Portland Hotel Operating Corporation, as prior to No¬ 
vember 1,1939; and that the Portland Hotel Operating Cor¬ 
poration had controlled the leased premises since October 
12,1939; and that the defendants had allowed the premises 
to get into disrepair, and notwithstanding (1) denial of an 
hotel license and (2) condemnation of the heating, plumb¬ 
ing, lighting and fire protection, the defendants fraudu¬ 
lently and coercively required the execution of the fourth 
supplemental agreement of October 12, 1939; and that the 
rental therein fixed is now being enforced. 

The premises of the agreement of October 12,1939 (Fifth 
Supplemental Agreement) are that repairs were required 
by District of Columbia authorities and in order to settle 
differences and to avoid litigation, the agreement was exe¬ 
cuted (Appellees’ App. 16-17). Once more, a direct con¬ 
tradiction. 

Paragraph 9 of the Complaint (Appellants’ App. 7-8) 
alleges the payment of all rentals provided for in the origi¬ 
nal and first, third and fourth supplemental agreements. 

Paragraph 10 of the Complaint (Appellants’ App. 8-9) 
segregates the claims of the two plaintiffs, but alleges that 
the claim of the Portland Hotel Corporation HAS BEEN 
ASSIGNED TO the Portland Hotel Operating Corporation. 

Paragraph 11 of the Complaint (Appellees’ App. 5-6) 
alleges that on November 1,1939, for valuable consideration 
the Portland Hotel Operating Corporation purchased from 
the Portland Hotel Corporation “all its rights, title, interest 
and estate to the leasehold interest,” “with the intent and 
purpose of sub-letting said property for office building pur¬ 
poses to the United States Government”; that the premises 
were sublet to the Government; that it was the duty of de¬ 
fendants to keep the premises “in operable condition,” so 
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as to moot tlio requirements of the Public Authoritios of the 
District of Columbia as to plumbing, heating, lighting, fire 
ami sanitary conditions: that when the premises wore so 
sublet to the Government, the Portland Hotel Operating 
Corporation discovered the defects in the building and de¬ 
manded that defendants remedy the same. 

The 1 fifth and sixth supplemental agreements (Appellees’ 
App. lb, 39) are complete refutations of these allegations. 
Each recites that it was executed in order to “avoid litiga¬ 
tion" respecting the “requirements of the authorities of 
the District of Columbia.” 


Paragraph 12 of the Complaint (Appellants’ App. 9-13) 
alleges that plaintiffs were forced to expend Nineteen Thou¬ 
sand and Twelve and 34/100 ($19,012.34) Dollars on named 
work and installations on the premises because the defend¬ 
ants neglected the building and defaulted in repairing the 
same and in expending extra rents wrongfully collected and 
because defendants refused to comply with the orders of 
“Public Authorities of the District of Columbia. (Note: 
Water cooler equipment, $1241.02, and Venetian blinds, 
$1879.01 are included in the above figure.) 

The original lease required the lessees to repair (Appel¬ 
lees’ App. 8). The fifth supplemental agreement (Appel- 
less* A])}). 19, par. 9) excuses the lessees from expenditures 
made necessary by the orders of the “Public Authorities.” 

Paragraph 13 of the Complaint (Appellants’ App. 13-14) 
alleges that the defendants expended $9,457.04 “on account 
of renewals, betterments and additions.” (Noth: This fig¬ 
ure does not include the sums contracted for in the third 
supplemental agreement, paragraphs 2, 3, 4, and 5, covering 
replacement of the roof, installation of 7S wash basins and 
two boilers, repair of windows.) (Appellees App. 14-15.) 

The allegations of this paragraph directly contradict the 
provisions and premises set forth in the Fifth Supplemental 
Agreement (Appellees’ App. 16) permitting the subletting 
to the Government. 

Paragraph 14 of the Complaint alleges that the rent due 
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the defendants is $1750.00 and not $2300.00 which defend¬ 
ants demand under the supplemental agreements. This 
paragraph also alleges threats of eviction by defendants if 
such rent is not paid and that defendants claim that $2300.00 
per month is the scale of rental to the termination of the 
lease on March 31,1943 (Apellants’ App. 14). (Note: That 
scale of rent is subject to the terms of the fifth supplemental 
agreement respecting rental of the entire building to the 
Government, paragraphs 5 and 6.) (Appellees’ App. 17-18.) 

All of the allegations charging agreements between the 
lessor and lessee, other than those set forth in the written 
documents, cannot be considered by the Court, because the 
Original Lease provides: “that no oral agreement between 
the parties hereto is binding on either party.” (Appel¬ 
lants’ App. 9.) 


The Motion for Summary Judgment 

Neither in the Court below, nor in this Court, have the 
appellants ever contended that there was any issue of fact 
on the affidavits in this case. Appellants do contend that 
the allegations as to fraud and duress set forth facts, as 
to fraud and duress, sufficient to entitle them to a trial. 
However, naked allegations of fraud and duress do not raise 
an issue of fact. 

The ruling of the lower Court was based on facts admit¬ 
tedly true either by reason of the affidavit to the complaint 
or the affidavit in support of this motion. The appellants 
filed no opposing affidavit. 

The grounds of the motion were four (Appellants’ App. 
1 - 2 ): 

1. The cause of action pleaded in the complaint herein 
is res adjudicata. 

In support of this ground, the complaint, findings of fact 
and conclusions of law, and the judgment in Portland Hotel 
Corporation v. Fidelity Storage Corporation, Civil Action 
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No. 2835 in the lower Court, were properly before the Court 
for consideration (Appellees’ App. 24, 32, 34, 38). Those 
pleadings show that the same questions were also litigated 
in an action between the same parties in Civil Action No. 
1471 in the lower Court. 

2. The cause of action set forth in the complaint herein 
was assigned by the Portland Hotel Corporation to Walter 
Fletcher Smith on June 6, 1939. 

In support of this ground, the resolution of the board of 
directors of the Portland Hotel Corporation and the sworn 
testimony of officers of that corporation were before the 
Court (Appellees’ App. 22-23). 

3. The defendants herein have a full and complete release 
for the cause of action herein sued upon. 

In Support of this ground the release and contract be¬ 
tween the Portland Hotel Corporation and the Fidelity 
Storage Corporation were properly before the Court (Ap¬ 
pellees’ App. 34-37). 

(Note: Appellants do not charge that said release 
or contract was obtained by fraud or duress.) 

4. The complaint herein fails to state a cause of action 
and shows on its face that the plaintiffs are not entitled 
to relief which they seek. 

In support of this ground, appellants urged (a) Rule 9(b) 
of the Federal Rules of Civil Procedure which requires that 
averments as to fraud “shall be stated with particularity”; 
(b) ratification of the supplemental agreements by the plain¬ 
tiff corporations by reason of payment of rent to date; (c) 
paragraph 9' of the Fifth Supplemental Agreement (Ap¬ 
pellees’ App. 19) which relieves the defendants of mak¬ 
ing any “repairs, alterations or additions to said building 
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and premises, inside or outside, structural or otherwise, 
ordinary or extraordinary,” precludes the claim of plain¬ 
tiffs for any moneys spent on or in said building or premises. 

The Motion to Dismiss 

Defendants moved to dismiss the complaint because no 
ground for relief was stated therein (Appellees’ App. 41). 
The grounds, urged below and here, are: 

(1) That the plaintiff corporations had ratified the sup¬ 
plemental agreements by paying rent and were estopped to 
claim fraud, deceit, or duress. 

(2) That the Portland Hotel Corporation had assigned 
all of its interest in the original lease and supplements 
thereto to the Portland Hotel Operating Corporation: there¬ 
fore, the former had no rights to enforce. (Note: This 
same ground was urged in the Motion for Summary Judg¬ 
ment.) 

(3) That the premises were originally let for an hotel. 
Therefore, (a) if the supplemental agreements were void, 
the plaintiffs were illegally subletting to the Government, 
(b) if the plaintiffs were entitled to relief, they were re¬ 
quired to tender to place the defendants in status quo by 
(1) offer of repayment of all moneys given up or expended 
by defendants, by (2) re-assignment of the lease to the 
Portland Hotel Corporation, by revoking the subletting and 
by (3) restoring the hotel and restaurant. 

(4) That the allegations of fraud failed to comply with 
Rule 9(b) of the Federal Rules of Civil Procedure. 

• •- • Findings of Foot—Conclusions of Laic ; •; ?.. j • 

After hearing the Motion to Dismiss and the Motion for 
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Summary Judgment, the lower Court found the following 
facts (Appellants’ App. 2 -3J: 

1. The cause of action herein was the same as alleged 
in Civil Action Xo. 2833 in the lower Court. 

2. The Fidelity Storage Company was the agent of David 
B. Karrick and James L. Karrick, Jr., all co-defendants 
herein. 

3. The cause of action set forth herein was assigned to 
Walter Fletcher Smith by the Portland Hotel Corporation. 

4. The Portland Hotel Operating Corporation was the 
assignee of the rights of Portland Hotel Corporation. 

3. Defendants’ Exhibit “C” (Appellees’ App. 34) was 
a fuli and complete release for the action herein sued upon. 
The original lease and all supplemental agreements were 
valid contracts. 

6. There was neither fraud nor duress exercised upon 
the plaintiffs. 

The lower Court then concluded as a matter of law (Ap¬ 
pellants’App. 3) that: 

1. 1 The cause of action alleged here is res adjudicata. 

2. The Defendants’ Exhibit “C” was a full, complete and 
valid release and a bar to this action. 

3. Plaintiffs’ Exhibit “E” barred (Appellees’ App. 16) 
plaintiffs’ claim for any expenditures for repairs, altera¬ 
tions, or additions made to the Portland Hotel after its 
date of execution. 

4. The complaint did not state a cause of action. 
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5. The defendants were entitled to judgment. 

Thereupon, judgment was entered for defendants and 
plaintiffs did not, at any time, request leave to amend but 
stood upon their complaint. 

FEDERAL RULES OF CIVIL PROCEDURE 

9(b): In all averments of fraud or mistake, the circum¬ 
stances constituting fraud or mistake shall be stated with 
particularity. 

56(b): A party against whom a claim * * * is asserted 
* * * may, at any time, move with or without supporting 
affidavits for a summary judgment in his favor as to all 
or any part thereof. 

56(e): * * * The Court may permit affidavits to be sup¬ 
plemented or opposed by depositions or by further affidavits. 

SUMMARY OF ARGUMENT 

The Motion for Summary Judgment 

The complaint does not allege the legal intendment of the 
lease and supplements. Appellants rely on agreements 
which are not in, and are contradictory to, the written 
agreements. 

This litigation between the plaintiffs and defendants is 
res judicata. The same issues, with the same parties, have 
been twice adjudicated in the lower court and once in the 
Municipal Court of this District. 

Paragraph 9 of the Fifth Supplemental Agreement ex¬ 
pressly relieves the defendants of any duty to make any 
expenditures on the Portland Hotel made necessary by (1) 
the laws, (2) the ordinances, or (3) the requirements of the 
Federal or District Governments. 

The Portland Hotel Corporation assigned its claims to 
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Walter Fletcher Smith and all of its leasehold interest in 
the Portland Hotel to the Portland Hotel Operating Cor¬ 
poration. Prior thereto the Portland Hotel Corporation 
had given the defendants herein a full, complete and valid 
release 1 . Therefore, neither that assignor nor that assignee 
has a valid claim against the defendants. 

The plaintiffs are corporations. By paying rent as pro¬ 
vided in the lease and all supplements, they have ratified 
the terms of the lease and all supplements. 

The Motion to Dismiss 

The Portland Hotel Corporation made two assignments. 
It assigned all of its claims for injuries against the defend¬ 
ants to one Walter Fletcher Smith and it assigned all of its 
leasehold interests to the Portland Hotel Operating Corpo¬ 
ration. The Portland Hotel Corporation, therefore, has 
no claim against the defendants. 

The plaintiffs, acting under the provisions of supple¬ 
mental agreements, have done away with the hotel, furnish¬ 
ings and restaurant in the Portland Hotel and have sublet 
the premises to the Government. They ask for the cancella¬ 
tion of the lease and supplements, but fail to offer to place 
the defendants in status <juo. 

The plaintiffs plead and rely upon fraud, but the com¬ 
plaint fails to aver the circumstances constituting fraud. 
The complaint does not comply with Rule 9(b) of the Rules 
of Civil Procedure. 

Moreover, the complaint asks cancellation of certain in¬ 
struments because of fraud, yet the plaintiffs (1) claim all 
rights beneficial to them, as provided in those instruments, 
and (2) allege that, although cognizant of fraud in the in¬ 
struments for several years, they have adhered to them. 
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ARGUMENT 

Motion for Summary Judgment 

The Complaint 

The motion for summary judgment concedes facts well 
pleaded. But where facts are without legal, probative force, 
the motion must be granted. Miller v. Miller, 74 App. D. C. 
216, 219, 102 F. (2) 209. 

In this complaint, no fact constituting fraud or duress is 
alleged. Therefore, neither fraud nor duress exists. 

The original lease provides: “that no oral agreement 
between the parties hereto is binding on either party” (Ap¬ 
pellees’ App. 9). The supplemental agreements re-affirm the 
terms of the original lease. Therefore, the plaintiffs are 
bound by the four corners of the lease and the supplemental 
agreements. They cannot rely on agreements outside the 
contracts. They must rely on the legal effect of the terms 
of the contracts. 

The legal effect and intendment of the original lease and 
the supplements are not pleaded. To the contrary, the 
complaint charges oral agreements that are not in the con¬ 
tract and that are prohibited by the contract, and charges 
that those instruments mean other than tliev read. For 
example: 

1. The proviso respecting “additions and improve¬ 
ments” in the Original Lease and the First and Second 
Supplemental Agreements is alleged to mean additions and 
improvements to the building alone. That is not true. The 
building and furniture were leased as an hotel and res¬ 
taurant. 

* * * These words are of broad signification, and 
are sufficiently comprehensive to include the various 
chattels which the defendants installed in the premises. 
Union Bldg. Co. v. Pennell, 78 F. (7) 959, 964 et seq. 
(C. C. A. 3). 
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Thdse contracts arc not subject to such interpretation 
placed upon them by the plaintiffs. That this is undoubtedly 
true is shown by the covenant of the lessee to repair 
(Appellees* App. 8) and the covenant to surrender the 
building and the “furniture, fixtures and equipment’’ in 
good repair (Appellees’ App. 9). 

The plain duty of the lessee was to spend money on “addi¬ 
tions and improvements.” 

Neither the lease, nor the supplements cast any burden 
on the lessor to spend any money for “additions and im¬ 
provements”; such an allegation is a grave distortion of 
the intendment of the contracts. 

2. There is nothing in any of the contracts requiring the 
defendants to keep the premises in “operable condition” 
so as to meet the requirements of the District of Columbia 
authorities. The contracts provide to the contrary. 

3. The preambles of the Fourth, Fifth and Sixth Supple¬ 
mental Agreements, which are clear and explicit, contradict 
the allegations of the complaint as to fraud and duress exer¬ 
cised by the defendants. No excuse for ignoring such pre¬ 
amble is given. The instruments, thus read as a whole, are 
not subject to the interpretation placed upon them by the 
plaintiffs. 

There is no denial of the Affidavit filed by the defendants 
(Appellees’ App. 21-23). No opposing Affidavit thereto was 
filed. ! The facts stated therein must be taken as true. If 
true, the Motion for Summary Judgment should have been 
granted. 

However, let us now consider the separate grounds for 
the motion for summary judgment. 

Res Judicata 

• * # The essential conditions under which the ex¬ 
ceptions of res judicata becomes applicable are the 
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identity of the thing demanded, the identity of the cause 
of demand, and of tiie parties in the character in which 
thev are litigants. Washington, Alex. & Georgetown 
S. P. Co. v. Sickles, 24 How! (65 U. S.) 333, 341-2. 

The character of the Karricks and Fidelity Storage is 

v C 

principal and agent. They are, therefore, privies. 

In Jones v. Zurich Gen. Acc. & L. Ins. Co., 121 F. (2) 761 
(C. C. A. 2), suit had been tiled and adjudicated in a state 
court. A Motion for Summary Judgment against the de¬ 
fendant was made in the Federal Court, on the ground of 
res judicata. The motion was granted. The court said, 
p. 763: 

Every material fact determined bv the State Court 
• * 

in that action was conclusively settled by the final 
judgment “so that it cannot be further litigated in a 
subsequent suit between the same parties or their 
prives whether the second suit be for the same or a 
different cause of action.’’ Oklahoma v. Texas, 256 
U. S. 70, 41 S. Ct. 420, 65 L. Ed. 831. The plaintiff here 
is the same as in the State Court and the privity be¬ 
tween this appellant, the insurer, and the defendant, the 
insured, is clear. (Citing cases.) (Italics supplied.) 

See also: Fletcher v. Evening Star Newspaper Co., 72 
App. 303, 304, 114 F. (2) 582. 

Now, let us consider the facts requiring the application 
of the rule of res judicata to this case. 

On January 26,1939, in Civil Action No. 1471 in the lower 
Court, Fidelity Storage sued Portland Hotel Corporation 
for rent due and attached before judgment, the defendant 
being a foreign corporation. Portland Hotel Corporation 
filed a counterclaim which alleged the same claims as are 
set forth in the complaint in Civil Action 2835. (Appellees’ 
App. 33, par. 7 and pp. 24-31.) 

That was compromised and settled and a release executed 
for said counterclaim (Appellees’ App. 33, 34-37). 

On May 29, 1939, the Portland Hotel Corporation sued 
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the Fidelity Storage for injunction, accounting, discovery 
and cancellation (Appellees’ App. 24-31). 

That complaint alleged the execution of the original lease 
and the first, second and third supplemental agreements. 
It charged that the additional monthly rental of One Hun¬ 
dred and Twenty-five ($125.00) Dollars in lieu of the Two 
Thousand ($2000.00) Dollars annually for “additions and 
improvements” was for the purpose of making additions 
and improvements at the expense of the defendant (Fidelity 
Storage) for the benefit of plaintiff, Portland Hotel Cor¬ 
poration, and that failure of the defendant to spend said 
sum greatly injured plaintiff’s business, demanding of de¬ 
fendant Seventy-five Hundred ($7500.00) Dollars then al¬ 
leged to have been paid on account of said “additions and 
improvements” (Appellees’ App. 26). (These same allega¬ 
tions appear in pars. 4-7 of this complaint, Appellees’ App. 
2-4, Appellants’ App. 5-7.) That complaint then alleges 
that the Portland Hotel Corporation paid the additional 
rental because of “threat of attachment before judgment 
in view of plaintiff’s status as a foreign corporation fraudu¬ 
lently and through duress forced plaintiff to sign an agree¬ 
ment! to pay Two Thousand and Seventy-five ($2075.00) 
Dollars per month” (Appellees’ App. 26, par. 9). That 
complaint also alleges that the Third Supplemental Agree¬ 
ment was obtained by fraud and duress (Appellees App. 
28-29) and that the release and contract, both of February 
1, 1939 (Appellees’ App. 34-37), were obtained by fraud 
and duress on the part of Fidelity Storage. The complaint 
asked for an accounting respecting the sums paid in lieu 
of “additions and improvements” and for cancellation of 
the First, Second and Third Supplemental Agreements, as 
well as the release and contract of February 1, 1939 (Appel¬ 
lees’ App. 31). Similar relief is asked in pars. 1, 2 and 3 
of this complaint (Appellees’ App. 6-7). 

After a hearing on that complaint the trial court, Mr. 
Justice Bailey, found as a fact that the First, Second and 
Third Supplemental Agreements were valid (Appellees’ 
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App. 32-33, pars. 4-6); that the Release and Contract of 
Compromise and Settlement were valid (Appellees’ App. 
33-34, pars. 8-9); and that there was neither fraud nor 
duress exercised upon the Portland Hotel Corporation, 
either in obtaining, or, in executing any of the foregoing 
instruments (Appellees’ App. 34, par. 10). Mi*. Justice 
Bailey then held, as a matter of law, that the Release of Feb¬ 
ruary 1, 1939, “was a full, complete and valid release of all 
the claims’’ of the Portland Hotel Corporation growing- 
out of the Original Lease and the First, Second and Third 
Supplemental Agreements (Appellees’ App. 34, par. 2). 
Civil Action Xo. 2935 was appealed. The transcript of 

record mav be found in Xo. 8002 of the records of this Court. 
* 

That appeal was dismissed by this Court. Reference to that 
record may be made for the purpose of determining whether 
this action is res judicata. Anderson v. Reid, 16 App. D. C. 
60, 63. See also: Washington, A. & G. Steam Packet Co. v. 
Sickles, 5 Wall. (72 U. S.) 580, 593, 18 L. Ed. 550: Fletcher 
v. Evening Star Xewspaper Co., 72 App. D. C. 303, 304, 114 
F. (2) 582. 

It follows that the plaintiffs are barred from any claim 
arising out of the Original Lease, the First, Second and 
Third Supplemental Agreements as set forth in pars. 4 to 
7 of this complaint (Appellees’ App. 2-4, Appellants’ App. 
5-7). U. S. ex rel. Kansas City So. Ry. Co. v. Interstate 
Comm. Comm., 18 F. Supp. 94, aff’d 68 App. D. C. 396, 9S 
F. (2) 26S, cert. den. 305 U. S. 625. 

The next question then, is: “Are the plaintiffs entitled 
to any relief by reason of the Fourth, Fifth or Sixth Supple¬ 
mental Agreement ? 

The answer is Xo. See: ‘ ‘Repairs, etc., as provided in the 
Fifth Supplemental Agreement,’’ below, and “Ratification; 
Payment of Rent,” post. 
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Repairs, etc., as Provided in the Fifth Supplemental 

Agreement 


On October 12, 1039, the Fifth Supplemental Agreement 
was executed (Appellees' App. 16-20). The signatories 
thereto, on behalf of Portland Hotel Corporation being 
Janies A. Gray, President, and Robert II. McNeill, Sec¬ 
retary: the former signed and swore to this Complaint 
the later was and is counsel for plaintiffs. 


That Agreement recited that it was executed because 
“certain repairs, alterations and construction” were nec¬ 
essary 1 “to meet the requirements of the authorities of the 
District of Columbia respecting the operation and manage¬ 
ment of the building” and because of differences between 
the lessor and lessee “as to their respective liabilities” 


and because of the desire of both 


“to avoid litigation,” “to 


establish their respective liabilities” and of the desire of 
the lessee to sublet to the Government. 


That recitation in itself refutes the claims of the com¬ 


plaint respecting fraud and duress. Plaintiffs rely on that 
agreement in excuse of subletting to the Government. No 
fact constituting fraud or duress is alleged respecting that 
supplement. 

Moreover, that Fifth Supplemental Agreement was rati¬ 
fied (see: “Ratification: Payment of Rent,” post). 

IIo\<*ever, par. 9 of that Agreement provided (Appellees’ 
App. 19): 


The Lessee covenants and agrees that it, any occu¬ 
pant of, or any business or businesses conducted in or 
on said premises and building will comply with and 
conform to the laics, ordinances and requirements of 
the Federal and District of Columbia Governments, and 
this at Lessee's own cost, whether such compliance and 
conformance necessitates repairs, alterations or addi¬ 
tions to said building and premises, inside or outside, 
structural or otherwise, ordinary or extraordinary and 
failure to comply or conform shall constitute a breach 
of said lease and supplements. (Italics supplied.) 
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In the succeeding paragraph (10) of that Agreement 
(Appellees’ App. 20) it was expressly agreed that all of 
the prior supplemental agreements should remain in full 
force and effect. 

Paragraph 9 of that Fifth Supplemental Agreement, 
supra, expressly exempts the defendants from making any 
kind of repairs, alterations or additions, whether the same 
become necessary by reason of (1) the laics, (2) the ordi¬ 
nances or (3) the requirements of the Federal or District 
Governments. 

It could liardlv be more embracing. The law is settled 
that such a provision relieves the lessor of any duty to 
repair or alter. 

Anno: 33 A. L. R. 530. 

Anno: 45 A. L. R. 25, et seq. 

Anno: 106 A. L. R. 361. 

See also: Kcroes v. Richards, 28 App. D. 0. 310. 

The Release 

One vear after the making of the original lease, the First 
Supplemental Agreement was executed whereby the ex¬ 
penditure by the lessee of Two Thousand ($2,000.00) Dol¬ 
lars annually for “additions and improvements” was waived 
bv the lessor and the rents increased One Hundred and 
Twenty-five ($125.00) Dollars per month. Three years after 
the original lease, there was a renewal for seven years with 
the same monthly increase in rental (Second Supplemental 
Agreement). 

Five years after the original lease, the Third Supple¬ 
mental Agreement was executed, providing for certain work 
to be done by the lessor and for an increase in rental. 

Thereafter, when the Portland Hotel Corporation was in 
default of payment of rent, Fidelity Storage sued for rent 
due and Portland Hotel Corporation filed a counterclaim 
(Civil Action Xo. 1475) (Appellees’ App. 33). That suit 
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was compromised ami settled (Appellees* App. 3(1) and a 
release executed by the Portland Hotel Corporation (Ap¬ 
pellees' A])]). 34). 

The only claims in this complaint distinct from that 
counterclaim is the claim for money expended as set forth 
in par. 12 of this complaint (Appellants’ App. 0 to 13). 
Those claims are covered under the heading “Repairs etc. 


under the Fifth Supplemental Agreement,” above. 

The release, as well as the compromise and settlement, 
is a complete bar to the claim respecting “additions and 
improvements,” fraud and duress respecting the original 
lease and the lirst three supplements thereto. 


Facts alleged in defendants' counterclaim in Civil Action 


Xo. 147.”). being substantially the same as alleged in com¬ 
plaint in Civil Action Xo. 2835, the compromise and settle¬ 
ment of the former action precludes consideration of such 
facts in a subsequent action. Gurley v. "Woodbury, 177 X. C. 
70, 75, 07 S. E. 754. 


The Motion to Dismiss 

Ratification—Pa if went of Rent 

Tint plaintiffs are both corporations. The rent required 
by the original lease and every supplement thereto has been 
paid to date (Appellants* App. 7, 8, 0, 14). 

The payment of rent is a ratification of all of the agree¬ 
ments. 

In Fudickar v. Glenn, (C. C. A. 5) 237 Fed. 808, the cor¬ 
poration by an officer renewed its lease, thereafter paid its 
rent and occupied the premises. The corporation was 
adjudicated a bankrupt. The District Court disallowed the 
landlord's lien for rent after the filing of the petition in 
bankruptcy. The Circuit Court of Appeals reversed, say¬ 
ing, page S09: 

We do not think there is any merit in the contention 
that the bankrupt corporation did not bind itself by 
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a renewal of the lease for two years. With full knowl¬ 
edge of tiie facts it acquiesced in the act of its officer, 
who undertook to renew the lease in its name. It 
continued to occupy the premises, paid rent pursuant to 
the renewal agreement, and recognized that its occupa¬ 
tion of the premises was under a lease which was un¬ 
expired at the time the Petition in Bankruptcy was 
filed. Assuming that the corporation did not authorize 
tlu* making of the renewal contract, yet its adoption 
or ratification of that contract was sufficiently shown. 

In Carnahan v. M. J. and B. M. Buck Co., 250 Mich. 198, 
200 (229 X. W. 513), the Court held the question before it 
to be one of law only. The corporation took possession of 
certain leased premises, paid rent and then attempted to 
repudiate the lease. 

The Court said: 

This is a lease the corporation might make. There¬ 
fore it might ratify. We need consider no other ques¬ 
tion. Defendant (corporation) is estopped to say that 
it is not bound, having ratified the lease by acquiescence. 
Knowledge of what it was the dutv to know will be 
imputed to them. They will be charged with knowledge 
of what it was their duty to know. The corporation 
occupied the premises and paid rent. The directors 
and the corporation must be held to have known, when 
occupying the premises and paying rent, of the lease 
and its terms, of occupancy under it, and of paying 
rent. After such knowledge the corporation continued 
for months to occupy and to pay rent. This is ratifica¬ 
tion by acquiescence. 4 Fletcher, Cyc. Corporations, 
Sec. 2190 et set].: 3 Thompson on Corporations (3d Ed.), 
Sec. 2120; 14a C. J. 382; Michigan Central R. Co. v. 
Railroad Co., 132 Mich 324. * * * 

The Court then cites and quotes: 


Spitzer v. Born, 185 X. Y. S. 875, 194 App. Div. 739; 

Anchor Steam Bottling Co. v. Baumle, 53 Okla. 103,155 
P. 518; 

Fudickar v. Glenn, 237 F. 808; 
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Jacobson v. National Tea Co., 51 X. I). 889, 200 X. A\. 
910 : 

McQuaido v. Enterprise Brewing Co., 14 Oal. App. 315, 
111 P. 927. 


Assif/innrnfs hi/ the Portland Hotel Corporation 


The Portland Hotel Corporation was the original lessee 
of the Portland Hotel Building (Appellees’ App. 8). 

After the First, Second and Third Supplemental Agree¬ 
ments had been executed, the Portland Hotel Corporation 
sued Fidelity Storage, the lessor (Second Action, Appellees’ 
App. 24). 

It is unquestioned that Portland Hotel Corporation made 
a complete assignment of all of the claims set forth in that 
complaint to one Walter Fletcher Smith (Appellees’ App. 
22-23). 

The allegations in that complaint (Second Action) re¬ 
specting the “additions and improvements” clause in the 
original lease and in the first and second supplements are 
substantially the same as set forth in the complaint herein. 
(Compare: pars. 4, 5, 6, 7, 8, 9 of the Second Action, Appel - 
^ lees' App. 25-26, and pars. 3 and 4 of this complaint, Appel- 
App. 4-5 and Appellees’ App. 2 to 4. See Findings 
of Fact, paragraph 7, Appellees’ App. 33.) 

The claims set forth in the complaint in the Second Action 
as to the effect and results following the third supplemental 
agreement are substantially the same as the claims in this 
complaint. (Compare: pars 8, 9 of the Second Action, Ap¬ 
pellees’ App. 26, and and par. 7 of this complaint, Appel¬ 
lees’] App. 4. See: Findings of Fact, par. 7, Appellees’ 
App. 33.) 

The charges in the complaint in the Second Action and 
the complaint in this action respecting fraud and duress are 
} > ract ically identical. 

The assignment of such claims by the Portland Hotel 
Corporation to Walter Fletcher Smith is a complete bar 
to the claims of the Portland Hotel Corporation in this 
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action. It follows that it is a complete bar to the Portland 
Hotel Operating Corporation, the assignee of Portland Hotel 
Corporation. 

Moreover, the complaint herein specifically alleges: 

That on, to wit: November 1, 1939, plaintiff, Port¬ 
land Hotel Operating Corporation, for a valuable con¬ 
sideration, purchased from Portland Hotel Corporation 
all its rights, title, interest and estate in and to the lease¬ 
hold interest it then owned in and upon premises Port- , 
land Hotel Building * * *. ( Gtf-SJ 

Thus, there was no exception, or reservation of any right, 
which the Portland Hotel Corporation had. That purchase 
carried with it the claims which the Portland Hotel Cor¬ 
poration had against the defendants. 

Consequently, the Portland Hotel Corporation has no 
claim against these defendants. 

Tender of Status Quo 

The Portland Hotel Corporation leased the “Portland 
Hotel’’ “and all the furniture therein,” “for the purpose 
of maintaining and operating an Hotel and Restaurant.” 

By virtue of the terms of the Fifth Supplemental Agree¬ 
ment (Appellees’ App. 16-20), the lessor consented to the 
renting of the entire premises to the Government. By 
virtue of the Sixth Supplemental Agreement (Appellees’ 
App. 40), the lessor agreed that the furniture in the hotel 
could be sold by the lessee. That sale was made, as the 
complaint shows (Appellants’ App. 13). 

The lease and supplemental agreements were assigned to 
the Portland Hotel Operating Corporation by the Portland 
Hotel Corporation, with consent of the lessor. The as¬ 
signee then sublet the premises to the Government (Appel¬ 
lees’ App. 5). 

Thereby, the hotel and restaurant business ceased to exist. 
Thereby, a subtenant was permitted to take over the 
premises. 
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This complaint seeks cancellation of the supplemental 
agreements permitting these situations to exist, but does 
not offer to place the lessor in status quo either by restoring 
the hotel, furniture and restaurant, by ousting the sub¬ 
tenant, or by restoring the original tenant. 

Thb plaintiffs seek to continue to rent to the Government, 
thus affirming the provisions of the Fifth Supplemental 
Agreement, yet they demand that that agreement be can¬ 
celled. Reductio ad absurdum. 

In McQuiddy v. Ware, 20 Wall. (87 IT. S.) 14, 19, the 
Court said: 

Apart from all this, the maxim that he who seeks 
equity must do equity in the transaction in respect to 
which relief is sought, has not been observed by this 
complaint. While admitting his indebtedness, and that 
it has existed for ten years or more, he does not make 
tender in Court of what is justly due, although he is 
asking the Court to set aside the proceedings by which 
this indebtedness was satisfied, on the ground of their 
absolute nullity. The willingness to pay what is found 
to be due on the adjustment of accounts for rents and 
profits is not the sort of offer required of a person in 
the situation of this complainant. 

See also: Mass. Protective Assn. v. Stephenson, 5 F. 
Supp. 5S6, 595. 

In Landau et al. v. Wolverine Hotel (D. C. X. D. Ill.), 
33 F. Supp. 705, plaintiff sued on a contract which specified 
conditions precedent upon which a commission was to be 
paid. The complaint failed to set forth any such conditions. 
The Court discussed the complaint, saying: 

i Plaintiffs in their pleading have failed to aver that 
the conditions upon which the commission was to be 
paid have been complied with. 

• * • * • 

The motion to dismiss is sustained. 


• . 
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In Jackson v. Anderson, 355 Ill. 550, 555 (1S9 X. E. 924), 
the Court in dismissing a bill for want of equity, said: 

it is an elementary and lone,- established rule that if 
a party accepts the provisions of a contract which are 
of advantage to him he will be bound by the provisions 
which purport to be obligatory on him, and that if 
there is anv right of recission of that contract is must 
be exercised as to all of it. The contract must stand 
or fall as a whole, and no one may retain the considera¬ 
tion, or a part of it, and refuse to be bound by the con¬ 
tract or a part of it. (Citing cases.) Whatever may 
be the relation between the parties, the right of rescis¬ 
sion of a contract can be exercised only upon a return 
of the consideration and the return, or an offer to make 
a return, must be alleged in the bill. Babcock v. Far- 
well, 245 Ill. 14. 


Fraud 


Rule 9(b) of the Rules of Civil Procedure requires that 
“In all averments of fraud, the circumstances constituting 
fraud shall be stated with particularity.” 

The rule is clear. The plaintiffs, in this case, have not 
alleged any circumstance of fraud. Granting for the sake 
of argument, that the complaint does charge fraud, in 
Grymes v. Sanders et ah, 93 U. S. 55, 02, (23 L Ed. 79S), 
the Supreme Court said: 


Where a party desires to rescind on the ground of 
mistake or fraud, he must, upon discovery of the facts, 
at once announce his purpose and adhere to it. If he 
be silent, and treat the property as his own, he will be 
held to have waived the objection, and will be conclu¬ 
sively bound by the contract, as if the mistake or fraud 
had not occurred. He is not permitted to play fast and 
loose. Delay and vacillation are fatal to the right which 
had before subsisted. 

In Lamon v. McKee, 7 Mackey (18 D. C.) 446, 464, the 
Court said: 
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# * * A plaintiff is not at liberty to claim that an 
instrument is fraudulent and void and then claim under 
itw He must decide beforehand whether he intends to 
claim under it or against it, and not to shift his position 
in the way attempted here. A suitor cannot be allowed 
to “blow hot and cold” after this fashion. 

CONCLUSION 

There was no error in the action of the trial court. This 
judgment should be affirmed. 


Chapin B. Bauman, 

John H. Burnett, 
Attorneys for Appellees. 
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APPENDIX 


# * * * * * * 

1 Complaint for Accounting, Discovery, Injunction and 
Damages for Breach of Contract and Public Duty 
Affecting Private Interests of Plaintiffs 

To the Honorable, the Justices Holding the District Court 
of the United States for the District of Columbia: 

The plaintiffs complaining of the defendants say: 

1. That the plaintiff, Portland Hotel Corporation, is a 
corporation organized under the laws of the State of Mary¬ 
land, and was engaged in business in the District of Columbia 
during the times and under the circumstances hereinafter 
alleged; that the plaintiff, Portland Hotel Operating Cor- 
poration, is a corporation organized under the laws of the 
State of Virginia, and is now doing business in the District 
of Columbia; that the defendant, Fidelity Storage Corpora¬ 
tion, is a corporation with its main place of business in the 

District of Columbia; that the individual defendants 

2 David B. Karrick and James L. Karrick, Jr., are 
citizens of the United States and residents of the 

District of Columbia, and are officers and directors of said 
defendant, Fidelity Storage Corporation, and its chief stock¬ 
holders, and are the owners in their own right of the real 
estate described in this proceeding, known as the Portland 
Hotel at Thomas Circle, Washington, D. C., and are now 
owners in fee of the real estate, and said individual defend¬ 
ants are sued respectively in the capacities herein set out 
and individually. 

2. That by agreement dated April 15, 1933, plaintiffs, 
Portland Hotel Corporation, leased from defendant Fidelity 
Storage Corporation, the Portland Hotel at Thomas Circle, 
Washington, D. C., acting through its Board of Directors 
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and the individual defendants herein for the defendant, 
Fidelity Storage Corporation, for a period of three years, 
beginning on April 1st, 1933, with a renewal privilege of 
seven years under conditions in said lease stated, copy of 
which i original lease agreement, dated April 15, 1933, is 
hereto attached as Exhibit A, that on the expiration of said 
three year period, plaintiff, Portland Hotel Corporation, 
exercised its said right of extension for an additional seven 
years period, which was accepted and approved by defend¬ 
ant, Fidelity Storage Corporation, for itself and the other 
defendants. Upon the execution of said lease dated April 
15, 1933, the defendants herein jointly and severally deliv¬ 
ered possession of said premises to the plaintiff Portland 
Hotel Corporation, as of April 1, 1933, under the terms of 
said lease, attached as Exhibit A aforesaid, warranting unto 
said plaintiff that it was and would be maintained in con¬ 
dition to be operated for business purposes as an operating 
hotel and that it was and would be maintained by said de¬ 
fendants in condition to be continuously so operated by 
plaintiff corporation or its assignee, so long as said plain¬ 
tiff carried out its contract and agreement for the payment 
of rent and performed the other obligations by it assumed. 

3 4. That upon the execution of the foregoing lease 
dated April 15, 1933, the lessee, plaintiff Portland 

Hotel Corporation, undertook in good faith the operation 
of said building as a hotel and from the beginning found 
the same unprofitable and because of the failure and neglect 
of the defendants to put and maintain said building in con¬ 
dition for profitable operation as a hotel, and because 

4 of their failure to make such repairs and improve¬ 
ments prior to the execution of said lease as would 

secure approval of the patronizing public in such operation, 
that said Portland Hotel Corporation made no profits on 
said operation for the one-year period from April 1, 1933, 
to April 1,1934, and was unable to expend on said building 
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Two Thousand Dollars ($2,000.00) per year for improve¬ 
ments and additions out of the “profits in its operations”, 
and that at the expiration of said period and notwithstand¬ 
ing the failure of said plaintiff corporation to earn profits 
from which said improvements might be made, and without 
consideration, the defendants wrongfully, illegally and op¬ 
pressively notified and demanded of said plaintiff Portland 
Hotel Corporation an increase of rental from Fifteen Hun¬ 
dred Dollars ($1500.00) per month, as provided in said 
lease dated April 15, 1933, to the sum of Sixteen Hundred 
and Twenty-five dollars ($1625) per month, and said plain¬ 
tiff now savs that because of its inabilitv to resist said 
• • 

oppressive demand, by reason of its financial situation, and 
in fear of an effort by defendants, through litigation and 
otherwise, to cancel all of its rights under said lease dated 
April 15, 1933, and by reason of force and compulsion of 
the wrongful and illegal demands aforesaid, plaintiff, Port¬ 
land Hotel Corporation, signed an alleged agreement for an 
increase of rental from Fifteen Hundred Dollars ($1500.00) 
per month to Sixteen Hundred and Twenty-five Dollars 
($1625.00) per month, together with an additional payment 
demanded of Two Hundred and fifty dollars ($250.00) cash, 
and plaintiffs jointly and severally say that said increased 
rental from Fifteen Hundred Dollars ($1500.00) per month 
to Sixteen Hundred and Twenty-five Dollars ($1625.00) per 

month has been demanded and collected bv said defendants 

*> 

from both of the plaintiffs herein for said entire period from 
April 1,1934, to date, and that said increased payments are 
demanded for the balance of the lease now owned by plain¬ 
tiff, Portland Hotel Operating Corporation, to April 1, 
1943, and that during none of the time passing from April 
1, 1934, to date, have the defendants given to plain- 
5 tiffs, or either of them, any consideration for said 
increased rental, amounting to the gross sum to 
August 1, 1941, of Eleven thousand dollars ($11,000.00) nor 
have they expended said sum, or any part thereof, upon 
making improvements or additions to said property for 
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tilt* benefit of said property and the leasehold interest of 
plaintiffs therein, but have kept the same for their own bene¬ 
fit, without consideration, and by reason of the oppressive 
and wrongful demands aforesaid. 

**•**•• 

7 7. That on August 10, 1038, a certain purported 

' supplemental agreement was coercively required of 
plaintiff Portland Hotel Corporation to be executed to the 
defendants, without consideration moving to said plaintiff 
therefor, whereby there was wrongfully, illegally and fraud¬ 
ulently exacted from the said plaintiff additional increases 
in rent from the date of said agreement of August 10, 1938, 
to the termination of said original leasehold agreement, to 
wit: April 1. 1043, copy of said supplemental agreement of 
August 10, 1038 being attached hereto as Exhibit D. 

8. That prior to November 1,1030, the defendants agreed 
to and consented that plaintiff Portland Hotel Corporation 
should assign its original lease and all supplemental leases 
and contracts on said Portland Hotel Building to plaintiff, 
Portland Hotel Operating Corporation, for substantial con¬ 
sideration moving to said plaintiff, Portland Hotel Corpora¬ 
tion. and to said defendants, and said original lease was 
accordingly assigned and transferred and became effective 
in plaintiff, Portland Hotel Operating Corporation, from 
the date thereof to the termination of the original leasehold 
agreement dated April 15. 1033, to wit: April 1st, 1043, 
and that subsequent to said date of October 12, 1030, the 
said Portland Hotel Building has been and is now being 
operated under the management of plaintiff, Portland Hotel 
Operating Corporation, its officers and agents: that not¬ 
withstanding the fact that said Portland Hotel Building 
from April 1st, 1033, to October 12, 1030, had been allowed 
by the defendant to get into a deplorable state of disrepair 
and to be without necessary additions and improvements 
to make the same habitable and notwithstanding the further 
fact that the license to operate the same as a hotel had been 
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denied by the public authorities of the District of Columbia, 
and that the heating, plumbing and lighting and fire protec¬ 
tion of said building had been officially condemned, never¬ 
theless defendants wrongfully, fraudulently and coercively 
required of plaintiff, Portland Hotel Operating Corporation 
on October 12, 1939, to execute another purported supple¬ 
mental agreement for the rental of said Portland Hotel 
Building, whereby without consideration, further increases 
of rent were wrongfully exacted and are now being 

8 enforced under threats of ouster and ejectment unless 
paid, as purportedly called for by said wrongful, 

coercive and fraudulent instrument and will be so exacted 
so long as the tenancy of plaintiff, Portland Hotel Operat¬ 
ing Corporation, continues, to wit: until April 1,1943, unless 
sooner prevented by this Court. Copy of said supplemental 
agreement is hereto attached as Exhibit E. 

*#*#•** 

9 11. That on, to wit: November 1, 1939, plaintiff, 
Portland Hotel Operating Corporation, for a valu¬ 
able consideration, purchased from Portland Hotel Cor¬ 
poration all its rights, title, interest and estate in and to 
the leasehold interest it then owned in and upon premises 
Portland Hotel Building, with the full knowledge of de¬ 
fendants and with the intent and purpose of sub-letting 
said property for office building purposes to the United 
States Government or some agency thereof; that the terms 
and conditions of said proposed sub-lease were well known 
to defendants and that the defendants, at all times before 
the date of said negotiations and the execution of a lease 
to the Social Securitv Board, an agenev of the United States 
Government, to which said defendants consented, were obli¬ 
gated and in duty bound to keep said premises, the Portland 
Hotel Building in operable condition, so that the same would 
at all times meet the requirements of the Public Authorities 
of the District of Columbia, especially as to plumbing, heat¬ 
ing, lighting, fire and sanitary conditions, and that this 
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duty'was the primary obligation of said defendants; that 
nevertheless upon said premises being sub-let by plaintiff, 

Portland Hotel Operating Corporation to said Social 
10 Security Board, an agency of the United States Gov¬ 
ernment, plaintiff, Portland Hotel Operating Corpo¬ 
ration, discovered and made known to defendants that said 
building was in such a state of disrepair, depletion and 
obsolescence that it required renewals of heating, lighting 
and plumbing fixtures and equipment, and that it was nec¬ 
essary also to have new ventilating equipment installed and 
to have new hallways and partitions constructed and to tear 
out bid and obsolete partitions in order to prevent grave 
danger from fire and other casualties and that the necessitv 
for said additions and improvements were all brought fully 
to the attention of defendants, who well knew that it was 
their duty as landlords to provide and pay for the same, 
and plaintiff, Portland Hotel Operating Corporation, there¬ 
upon demanded of defendants that they do and perform 
their obligation with respect thereto. 

• •••••• 

14 WHEREFORE, plaintiffs pray: 

(1) That the contract dated April 15, 1933 (exe¬ 
cuted as of April 1, 1933), Exhibit A, be declared to be the 
subsisting and only outstanding contract between the par¬ 
ties hereto; that the alleged supplemental agreements, Ex¬ 
hibits B, C, D and E to said original contract dated April 
15, 1933, be declared fraudulent and wrongful and coercive 
and of no effect and that the same be cancelled and that the 
excessive and oppressive exactions therein required, with¬ 
out consideration, be declared without binding effect be¬ 
tween the parties. 

(2) That an accounting of the excessive and wrongful 
overcharges and exactions from plaintiffs by defendants 
under the said alleged supplemental agreements, designated 
Exhibits B, D and E be accounted for and defendants re¬ 
quired to credit in favor of and refund to the plaintiffs, as 
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tlieir interests may appear, all of the sums so illegally and 
wrongfully collected as rentals upon premises known as the 
Portland Hotel Building and to either refund the same to 
plaintiffs or to apply the same in payment of rentals here¬ 
after to accrue until the excess rentals so collected have been 
exhausted; that a like accounting be had against the defend¬ 
ants for all of the expenditures made upon said Portland 
Hotel Building for additions and improvements 
15 thereon and for renewals thereof and for installation 
of necessary new equipment therein, including light¬ 
ing, heating, plumbing, ventilating and fire protection and 
that defendants be required to either pay the costs of same 
to plaintiffs or to apply the same as advanced rental on the 
leasehold premises. 

(3) That a full and complete discovery be required of the 
defendants of and from all books of account, records and 
data relative to any expenditures made by them on account 
of any improvements, betterments, repairs or renewals upon 
the leased premises covered by the contract dated April 
15, 1933. 

(4) That pending final hearing hereof the plaintiff, Port¬ 
land Hotel Operating Corporation, be allowed to continue 
the operation of said Portland Hotel Building without fur¬ 
ther payment of rents, pending the accounting herein re¬ 
quired, and that any sum found to be due plaintiffs be 
required either to be refunded or applied on future pay¬ 
ments of rentals under the leasehold agreement dated April 
15, 1933, Exhibit A; that pending final hearing the defend¬ 
ants be restrained and enjoined from demanding or receiv¬ 
ing from plaintiff, Portland Hotel Operating Corporation, 
any further or additional payments of rent and from taking 
any legal action in any Court, which would in any wise 
interfere with the continued possession of said plaintiff of 
said premises, Portland Hotel Building, pending a final 
accounting between the parties hereto and a final decree 
determining the rights of the parties herein. 
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(5) For such other and further relief as to the Court 
may seem just and proper. 
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PLAINTIFFS’ EXHIBIT “A” 

THIS LEASE 


Made this 15th day of April, 1933, by and between Fidel¬ 
ity Storage Corporation of "Washington, D. C., a Virginia 
Corporation, Party of the First Part, hereinafter called 
the Lessor, and Portland Hotel Corporation, a Maryland 
Corporation, Party of the Second Part, hereinafter called 
the Lessee. 

WITNESSETH, That the Lessor leases to the Lessee the 
Portland Hotel at Thomas Circle, Washington, I). C., and 
all furniture therein contained belongingto the Lessor ffstod 
on inventory attached hereto and made a part hereof, for 
the purpose of maintaining and operating an Hotel and 
Restaurant, and renting space to Merchants and Agents for 
commercial purposes, for a term of three (3) years, com¬ 
mencing on the 1st day of April, 1933, and ending on the 
31st day of March, 193(>, for the full sum of Fifty-four Thou¬ 
sand Dollars ($54,000.00) payable in advance on monthly 
installments of Fifteen Hundred Dollars ($1,500.00) at the 
office of the Lessor at 1420 U Street, N.W., Washington, 
D. C., the first payment to be made on the 1st day of April, 
1933; and like payments to continue thereafter on the first 
day of each and every month until the full sum of Fifty- 
four I Thousand Dollars ($54,000.00) shall have been paid. 

IT IS UNDERSTOOD AND AGREED That the Lessee 
will, i without demand, pay the rent specified at the time, 
place and manner herein provided; that the Lessee will not 
assign this lease or any part of the term thereof, without 
written consent of the Lessor, but the Lessor will not inter¬ 
pose' any unreasonable objection to the assignment of the 
lease to a responsible tenant; that the Lessee will make all 
repairs, including all window glass; that the Lessee will sur- 
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render said premises together with all of the furniture, 
fixtures and equipment, at the expiration of the term of this 
lease, in good repair, clean and sanitary condition, ordinary 
wear and tear excepted; that the Lessee shall pay all bills 
for gas, electricity, telephone and water used in the leased 
premises during the term of the lease; 

******* 

IT IS FURTHER UNDERSTOOD AND AGREED That 
no waiver of one breach of anv agreement herein shall con- 
stitute a waiver of the agreement itself, or of any subsequent 
breach thereof, that no oral agreement between the parties 
lie veto is binding on either party, 

******* 

IS PROVIDED, That if the Lessee shall fail to pay 

the said rent in advance as aforesaid, although there 

should have been no legal or formal demand for the same, 

or shall neglect to pay the electric, gas, telephone or water 

bills at the time and on the dav when the same shall fall 

• 

due and be payable as hereinbefore mentioned, or shall 
assign the said lease except as aforesaid, or shall use the 
same for disorderly or unlawful purposes, or break any or 
either of the aforesaid agreements, then and in either of 
said events, this lease, and all things herein contained, shall 
at the option of the Lessor cease and determine and shall 
operate as a NOTICE TO QUIT, the thirty days’ notice to 
quit being hereby expressly waived, and the said Lessor, 
its successors and assigns, shall and may proceed to recover 
possession of said premises under and by virtue of the pro¬ 
visions of the Code of Laws for the District of Columbia, 
to regulate proceedings in cases between landlord and ten¬ 
ant, or at its election may without legal proceedings enter 
the premises hereby leased without notice and take posses¬ 
sion thereof and of all the goods and chattels of the Lessee, 
therein, whether affixed or not. 

AND IT IS FURTHER AGREED That in the event of 
default in the payment of rent as herein provided, or the 




breach of any or either of the covenants and agreements 
herein contained, the said Lessee hereby assigns unto the 
said Lessor, any all rents, accounts payable and income 
from'the operation of said hotel, due and unpaid, and to 
become due, and authorizes the said Lessor to immediately 
take any and all necessary steps to collect the same. 

AND IT IS FURTHER PROVIDED, That if, under the 
provisions of this Lease, a seven days’ summons shall be 
served, and a compromise or settlement shall bo made there¬ 
upon, it shall not constitute a waiver of any agreements 
herein contained. 

AND IT IS FURTHER AGREED. That the Lessee shall 
have the privilege of extending this lease for a period of 
seven (7) additional years beginning April 1st, 1936, at a 
rental of One Hundred Forty-seven Thousand Dollars 
($147,000.00) payable in equal monthly installments of One 
Thousand Seven Hundred Fifty Dollars ($1,750.00) as 
aforesaid, provided, however, that written notice of inten¬ 
tion to exercise such privilege shall be given not later than 
February 1st, 1936. 

**#*••• 

19 AND IT IS FURTHER AGREED That the Lessee 

shall spend in additions and improvements to the 
premises hereby leased, the sum of Two Thousand Dollars 
($2,000.00) annually, as said sum is received by it as profit 
in its operations herein provided for, and that the Lessor 
or its authorized representatives, shall have the right to in¬ 
spect the premises hereby leased to ascertain the condition 
of the furniture, furnishings and equipment and to further 
ascertain the manner and method in which the said sum of 
Two' Thousand Dollars ($2,000.00) hereinbefore provided 
for, is being spent, and to inspect the books and accounts 
of the Lessee. 
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PLAINTIFFS’ EXHIBIT “B” 

21 THIS AGREEMENT 

Made this 2nd day of April, 1934, by and between the 
Fidelity Storage Corporation of Washington, D. C., a Vir¬ 
ginia corporation, party of the first part, hereinafter re¬ 
ferred to as the Lessor, and Portland Hotel Corporation, 
a Maryland corporation, party of the second part, herein¬ 
after called the Lessee. 

WITNESSETH, That Whereas the Lessor leased to the 
Lessee by instrument dated April 15, 1933, the Portland 
Hotel at Thomas Circle, Washington, D. C., and all furni¬ 
ture belonging to the Lessor, therein, for a term of years, 
said lease being hereto attached, and made a part hereof, 
and, 

Whereas it was provided in said lease that the Lessee 

should spend in additions and improvements to the Portland 

Hotel the sum of Two Thousand Dollars ($2,000.00) annu- 

allv for three Years as said sum should be received bv the 
» • • 

Lessee as profit in its operations therein provided for as is 
more particularly set forth in said attached lease, and, 
Whereas the improvements and additions required to be 
made under the terms of the above provision of said lease 
involve an expense in time, money and inconvenience in 
auditing and checking accounts of the Lessee, and in exami¬ 
nation of the leased premises, and, 

Whereas the Lessee thereof desires to be relieved of the 
obligation under said provision in said lease, 

NOW THEREFORE, it is agreed by the Lessor that upon 
consideration of payment to it by the lessee of the sum of 
Two Hundred and Fifty Dollars ($250.00), receipt of which 
is hereby acknowledged by the Lessor, and upon the further 
consideration of the agreement of the Lessee to pay as 
rental for the leased premises the sum of One Thousand 
Six Hundred and Twenty-five Dollars ($1,625.00) per 
month from April 1,1934, to March 31,1936, that the Lessor 
corporation will release and hereby does release the Lessee 
from the obligation relative to improvements and better- 
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inents set forth in the paragraph of said lease hereinbefore 
referred to, 

And the Lessee, in consideration of said release by the 
Lessor, hereby agrees to pay as rent for the said Portland 
Hotel the sum of One Thousand Six Hundred and Twenty- 
five Dollars ($1,625.00) per month from April, 1934, to 
March 31, 1936, in lieu of rental provided for in the lease 
between the parties hereto hereinbefore referred to, said 
lease to remain otherwise in full force and effect between 
the parties hereto. 

IXi WITNESS WHEREOF, The Fidelity Storage Cor¬ 
poration has caused these presents to be witnessed by David 
B. Karrick, its President, attested by C. J. Lipp, its Secre¬ 
tary, and its corporate seal to be hereunto affixed, and the 
Portland Hotel Corporation has caused these presents to 
be signed by Walter Fletcher Smith, its President, attested 
by Thomas L. Lloyd, its Secretary, and its corporate seal 

to be hereunto affixed on the dav and rear first hereinbefore 

• * 

written. 


PLAINTIFFS’ EXHIBIT “C” 

22 THIS AGREEMENT 

Made this 31st day of March, 1936, by and between the 
Fidelity Storage Corporation of Washington, D. C., a Vir¬ 
ginia corporation, party of the first part, hereinafter re¬ 
ferred to as the Lessor, and Portland Hotel Corporation, 
a Maryland corporation, party of the second part, herein¬ 
after called the Lessee, 

WITNESSETH, That whereas the lessor leased to the 
lessee by instrument dated April 15, 1933, the Portland 
Hotel on Thomas Circle, Washington, D. C., and all furni¬ 
ture therein belonging to the lessor for a term of three 
year, said lease being hereto attached and made a part 
hereof, and, 
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"Whereas, it was provided in said lease that the lessee 

should have the privilege of extending for seven (7) years 

beginning April 1, 1036, at a rental of One Hundred and 

Forty-seven Thousand Dollars ($147,000.00) payable in 

corn! mon’kiv installments of One Thousand Seven Hun- 
* • 

dred and Fifty Dollars (1,750.00) provided written notice 
of intention to exercise such privilege should be given the 
lessor nor later than February 1, 1036, and 
Whereas, the lessee desires to avail himself of such privi¬ 
lege to extend as evidenced bv written notice to such effect 
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received by the lessor prior to the time prescribed as evi¬ 
dence of which copy of said notice is hereto attached and 
made a part hereof, and 

Whereas, it was provided in said lease that the lessee 
should spend on additions and improvements to the Port¬ 
land Hotel the sum of Two Thousand Dollars ($2,000.00) 

annuallv of said sum should be received bv the lessee as 
• * 

profit in its operations therein provided for, as is more 
particularly set forth in said attached lease, and 
Whereas, the improvements and additions required to 
be made under the terms of the above provision of said 
lease involve an expense in time, money and inconvenience 
in auditing and checking accounts of the Lessee, and in 
examination of the leased premises, and 
23 Whereas, tiie lessee therefore desires to be relieved 
of its obligations under said provision of said lease, 
XOW THEREFORE, it is agreed by the lessor that upon 
consideration of the agreement of the lessee to pay as rental 
for the leased premises the sum of One Thousand Eight 
Hundred and Seventy-five Dollars ($1,$75.00) per month 
from April 1,1936, to March 31,1943, the lessor corporation 
will release and hereby does release the lessee from the 
above obligation relative to improvements and betterments 
set forth in the said lease, 

And the lessee, in consideration of said release by the 
lessor hereby agrees to pay as rent for the said Portland 
Hotel the sum of One Thousand Eight Hundred and Seventy- 
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five Dolars ($1,875.00) per month from April 1, 1936, to 
March 31, 1943, in lieu of rental provided for in the lease 
between the parties hereto hereinbefore referred to, said 
lease to remain otherwise in full force and effect between 
the parties hereto. 

IN WITNESS WHEREOF, the Fidelity Storage Cor¬ 
poration has caused these presents to be witnessed by David 
B. Karrick, its President, attested by W. C. Woodward, its 
Secretary and its corporate seal to be hereunto affixed, and 
the Portland Hotel Corporation has caused these presents 
to be signed by Walter Fletcher Smith, its President, at¬ 
tested by Jacob Halper, its Secretary and its corporate seal 
to be hereunto affixed on the day and year first hereinbefore 
written. 

• •••••• 

PLAINTIFFS’ EXHIBIT “D” 

25 Agreement made this 10th day of August, 1938 by 
and between FIDELITY STORAGE CORPORA¬ 
TION of Washington, D. C., a corporation herein called the 
lessoi- and the PORTLAND HOTEL CORPORATION, a 
corporation herein called the lessee, wherein the parties 
hereto agree as follows: 

1. This agreement shall supplement and become a part 
of that certain agreement of lease between the parties hereto 
dated April 1, 1933 covering the premises, Portland Hotel, 
located at the junction of Vermont Avenue and 14tli Street 
south of Thomas Circle in the District of Columbia wherein 
the lessor granted to the lessee a term of three (3) years 
beginning April 1,1933 with an option to the lessee to renew 
for a term of seven (7) years, the terms and conditions of 
the said lease and renewal thereof including all supple¬ 
ments and additions thereto to remain in full force and 
effect except as herein modified. 

2. The lessor agrees to replace the present roof of the 
Portland Hotel building at its own cost, the said roof to be 
warranted for a period of ten (10) years. 


3. The lessor further agrees to install at its own cost 
seventy-eight (78) wash basins in separate rooms of the 
said building and to replace the present boilers by the in¬ 
stallation of two (2) Hart and Crouse boilers, all in accord¬ 
ance with that certain agreement of even date between the 
lessor and National Heating Company, but the lessor does 
not agree to assume or pay the balance of the purchase 
price due on the stokers to be used with the said boilers. 

4. The lessor agrees to assume the obligation of the lessee 
set forth in the repair clause in the original lease of April 1, 
1933, in reference only to the outside trim and to paint the 
outside trim and to do such other work on the windows of 
the said premises as is required for the purposes of preser¬ 
vation and to prevent deterioration. 

26 5. The lessor agrees to sign contracts for the work 

specified in the three proceeding paragraphs imme¬ 
diately upon execution of this agreement by the lessee, the 
work on the new roof and the outside trim to proceed with¬ 
out delay as the weather permits, the work set forth in para¬ 
graph three (3) hereof to commence in accordance with 
contract therein mentioned. 

6. It is agreed in consideration of the foregoing that be¬ 
ginning with the month ending October 31, 1938, the lessee 
shall pay a rental of Two Thousand Seventy-five Dollars 
($2,075.00) per month, payable in advance as follows, One 
Thousand Two Hundred Fifty Dollars ($1,250.00) on or 
before the 5th of each month and the balance of Eight 
Hundred Twenty-Five Dollars ($S25.00) on or before the 
20th of each month, any default in either of these payments 
to constitute a default in the rent and a breach of the original 
lease, of which this agreement is hereby made a part. 

7. The lessor hereby authorizes the lessee and/or its sub¬ 
tenant, one Thompson, to rent the sixth floor of the said 
premises to the Railway Retirement Board, or other United 
States Government Agencies, but this authority is confined 
to the sixth floor, and such sub-renting of any additional 
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space in said premises, without written consent of the lessor, 

shall constitute a breach of the lease of April 1, 1933. 

In testimony whereof the lessor corporation has caused 

these presents to be signed in its name by David B. Kar- 

riek its President and its corporate seal to be hereto fixed 

attested bv I). L. Weed its secretary and it does hereby 
« • * 

appoint David B. Karrick its true and lawful attorney in 
fact to acknowledge and deliver these presents as its act 
and deed, and the lessee corporation has caused these pres¬ 
ents to be signed in its name bv Walter Fletcher Smith its 
President and its corporate seal to be hereto fixed attested 
by Jacob X. Ilalper, its Secretary and it does hereby appoint 
Walter Fletcher Smith its true and lawful attorney in fact 
to acknowledge and deliver these presents as its act 

27 and deed, all on the dav and voar first hereinabove 
written. 

***♦•*• 

! PLAINTIFFS’ EXHIBIT “E” 

28 THIS AGREEMENT 

MADE this 12th day of October, 1939, by and between the 
Fidelity Storage Corporation, hereinafter called the Lessor, 
and the Portland Hotel Corporation, hereinafter called the 
Lessee, 

WITNESSETH: WHEREAS, the Lessor, by a certain 
instrument in writing and supplements thereto, has here¬ 
tofore leased the Portland Hotel, on Thomas Circle, in 
Washington, D. C., and all furniture therein belonging to 
the Lessor, all of said instruments being hereto attached, 
and hereby made a part hereof: and 
WHEREAS, it has become necessary to make certain re¬ 
pairs, alterations and construction in and on said premises 
in order to meet the requirements of the authorities of the 
District of Columbia respecting the operation and manage¬ 
ment of the building thereon; and 


17 


WHEREAS, certain differences have arisen between the 
Lessor and the Lessee as to their respective liabilities for 
making' said repairs, alterations and construction; and 

WHEREAS, the Lessor and the Lessee desire to avoid 
litigation in order to establish their respective liabilities; 
and 

WHEREAS, the Lessee desires to rent certain portions 
or all of said premises to the United States Government; 

NOW, THEREFORE, it is agreed as follows: 

1. The Lessor will assume to pay to the Otis Elevator 
Company the sum of Six Hundred and Sixteen ($616.00)* 
Dollars for repairs made on the elevators in said premises, 
provided, all work thereon has been completed, otherwise, 
on the date of completion of said work, but in no event until 
the said work has been approved by the authorities of the 
District of Columbia. 

2. The Lessor will execute the contract with Harry W. 
Goff, of Washington, D. 0., which has been prepared and 
which is hereby made a part hereof, for the aforesaid re¬ 
pairs, alterations and construction. 

3. The Lessee will pay to the Lessor, in addition to the 
rental now fixed by the said lease and all supplements 

thereto, the sum of Three Thousand and Seventy-five 
20 and no/100 ($3075.00) Dollars, in equal monthly in¬ 
stallments of Seventy-five and no/100 ($75.00) Dol¬ 
lars, beginning on the 5th day of November, 1030, and on 
the fifth day of each and every succeeding month to and 
including March, 1033, and failure of the Lessee so to do 
shall constitute a breach of said Lease and supplements. 

4. The Lessee agrees to do all decorating necessarv bv 
reason of any work performed by said Goff. 

5. The Lessor agrees that the Lessee, through Mark 
Winkler of Washington, D. C., may rent to the United States 
Government the sixth (6th) floor of said premises and the 
Northern apex thereof for any term not to exceed the period 
of Lessee's tenancy as heretofore fixed by said Lease and 
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supplements. For the first twelve (12) months of such 
rental or occupancy by said Government, the Lessee is 
hereby expressly relieved of paying to the Lessor any por¬ 
tion of said rent so obtained from said Government. In the 
event that said Government rents or occupies said parts of 
said premises for a period longer than said twelve (12) 
months, the Lessee will pay to the Lessor, in addition to 
the rental fixed by said lease, supplemental agreements and 
paragraph three (3) hereof, the sum of Twelve and 50/100 
($12.50) Dollars per apex floor on the 20th day of the thir¬ 
teenth (13th) month and on the 20th day of each and every 
succeeding month of said rental or occupancy, and failure 
so to do shall constitute a breach of said lease and supple¬ 
ments. Said thirteenth (13th) month is to be determined 
either, by continuous rental or occupation by said Govern¬ 
ment, or, by the total of different and successive periods of 
such rental, or occupation. 

6. The Lessor agrees that the Lessee, through said 
Winkler, may rent the entire premises to the United States 
Government. In such event, the Lessee will pay to the 
Lessor, in addition to the rental heretofore fixed by said 
leaser supplemental agreements and paragraphs three (3) 
and five (5) hereof, the sum of One Hundred and no/100 
($100.00) Dollars on the 20th day of the first and each and 
every month succeeding such rental or occupancy and fail¬ 
ure of the Lessee so to do shall constitute a breach of said 
lease and supplements. 

30 7. In the event that the condition to the renting of 

said entire premises by said Government be that the 
present condition of the elevators be changed, the Lessor 
agrees to enter into a contract for placing said elevators in 
a condition satisfactory to said Government, the contract 
price therefor not to exceed the sum of Seventy Hundred 
and Fifty and no/100 ($750.00) Dollars. In the event that 
the cost of placing said elevators in such condition exceeds 
the sum of Seven Hundred and Fifty and no/100 ($750.00) 
Dollars, such excess will be paid by the Lessee on the date 
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of the execution of last said contract bv the Lessor. On the 
20th day of the month said contract is executed and on the 
20th dav of each and everv succeeding month the Lessee 
will pay to the Lessor, in addition to the rental fixed by said 
Lease, supplements thereto and paragraphs three (3), five 
(5) and six (fi) hereof, one-half of the sum the Lessor con¬ 
tracts for, the same to be prorated in monthly installments 
on the davs aforesaid for the balance of the term of the 
Lessee under the aforesaid instruments, for example, if the 
balance of Lessee’s term be ten (10) months and the con¬ 
tract price be Seven Hundred and no/100 ($700.00) Dol¬ 
lars, the monthly payment will be Seventy and no/100 
($70.00) Dollars, and failure of the Lessee so to do shall 
constitute a breach of said lease and supplements. 

S. In the event that the said Government shall agree to 
pay for the cost of work so to be performed on said ele¬ 
vators, either in a lump sum or in monthly installments, 
then paragraph seven (7) hereof shall be void. In any 
event, any payment so made by said Government shall be 
paid to the Lessor, provided, that the Lessor executes a 
contract for said work on said elevators. In no event can 
any such work be performed on said elevators without the 
written consent of the Lessor. Failure of the Lessee to 
comply with all or any of these terms shall constitute a 
breach of said lease and supplements. 

9. The Lessee covenants and agrees that it, any occu¬ 
pant of, or any business or businesses conducted in 
31 or on said premises and building will comply with 
and conform to the laws, ordinances and require¬ 
ments of the Federal and District of Columbia Govern¬ 
ments, and this at Lessee’s own cost, whether such com¬ 
pliance and conformance necessitates repairs, alterations 
or additions to said building and premises, inside or out¬ 
side, structural or otherwise, ordinary or extraordinary, 
and failure to so comply or conform shall constitute a breach 
of said lease and supplements. 



10. This agreement shall neither be construed by any 
court nor considered by the parties hereto as a waiver of 
any of the terms of the original lease and supplements 
thereto, the same to remain in full force and effect except 
as herein expressly changed or modified. 

IX TESTIMONY WHEREOF the lessor corporation has 
caused these presents to be signed in its name by David B. 
Karrick its President and its corporate seal to be hereto 
fixed,! attested by D. L. Weed, its Secretary and it does 
hereby appoint David B. Karrick its true and lawful attor¬ 
ney in fact to acknowledge and deliver these presents as 
its act and deed, and the lessee corporation has caused 
these presents to be signed in its name by James C. Gray 
its President and its corporate seal to be hereto fixed, at- 
Robort TT. McNeil 

tested bv I). L. Weed, its secretarv, and it does herebv 
• • • 

appoint Janies C. Gray its true and lawful attorney in fact 
to acknowledge and deliver those presents as its act and 
deed, iall on the day and year first hereinabove written. 


Attest 


Fidelity Storage Corporation, 
Bv David B. Karrick, 

President. 


D. 


L. Weed, 


Secretary. 


I 


Attest: 


Portland Hotel Corporation, 
By James C. Gray, 

President. 


Robert IT. McNeill, 

See ret ary. 


34 Affidavit of David B. Karrick in Support of Motion 
for Summary Judgment 

District on Columbia, .<?.<?: 


David I>. Karrick being first duly sworn deposes and 
savs: 

1. That lie is a defendant herein and is President of the 
defendant Fidelity Storage Corporation. 

2. That in Civil Action 2835 in this Court the Portland 
Hotel Corporation, the same plaintiff as in this action, filed 
suit against the Fidelity Storage Corporation, the same 
defendant named in this action; that the amended complaint 
in Civil Action Xo. 2835 is attached hereto and made a part 
hereof, being marked defendants’ exhibit “A”. 

3. That a trial was had on the pleadings in Civil Action 
Xo. 2835 before Mr. Justice Bailey of this Court; that the 
findings of fact and conclusions of law, by Mr. Justice 
Bailey, in said action, are attached hereto, made a part 
hereof and marked exhibit “B”; that the lease described 
in paragraph three of said findings of fact is the same as 
plaintiffs* exhibit “A” in this action: that the written sup¬ 
plement to said lease mentioned in paragraph four of said 
finding's of fact is plaintiffs’ exhibit “B" in this action; 
that the second written supplement lease described in para¬ 
graph five of said findings of fact is plaintiffs* exhibit “C” 
in this action; that the third written supplement described 
in paragraph six of said findings of fact is plaintiffs’ ex¬ 
hibit “B*’ in this action: that the release described in para¬ 
graph eight of said findings of fact is defendants’ exhibit 

“C” attached hereto and made a part hereof: that 
35 the agreement described in paragraph nine of said 
findings of fact is the agreement attached hereto, 
marked exhibit “D” and made a part hereof. 

4. That a final judgment was entered against the plaintiff 
in said Civil Action Xo. 2835, a copy of the same being 
attached hereto marked exhibit “E” and made a part hereof. 
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5. That on June 6, 1939 the Portland Hotel Corporation, 
plaintiff herein, made an assignment of the cause of action 
herein sued upon to one "Walter Fletcher Smith, the same 
being in said Corporation's minutes and records as follows: 

“Upon motion duly made and seconded and carried, 
tlie President and Secretary were authorized to con¬ 
vey to Walter Fletcher Smith, or his nominee, in pay¬ 
ment for services as president and general manager 
of the Company since April 1933, and in satisfaction 
of all claims he may have against the Company to this 
date, all the Treasury stock of the Company, fully paid 
and non-assessable, and said officers are hereby author¬ 
ized to deliver said stock upon receipt by them of a 
receipt from said Smith, in full, for said services and 
iii satisfaction of all claims to date, and the said officers 
were further authorized to assign to said Smith all 
claims which said Company has against Fidelity Stor¬ 
age Company and James L. Karrick’s estate, as em¬ 
braced in the suit known as Portland Hotel Corpora¬ 
tion vs. Fidelity Storage Company, District Court No. 
‘2835, without recourse on said assignor.” 

6. That on June 22,1939, in a hearing on said Civil Action 
No. 2835, James C. Gray, President of both of the plaintiff 
Corporations herein and Robert H. McNeill, Secretary of 
both of said Corporations, in speaking of last said assign¬ 
ment stated: 

“Mr. Gray: 

A. Yes. He (Walter Fletcher Smith) offered me a 
percentage of whatever he collected; and I told him I 
did not care to have a percentage of whatever damage 
he collected. 

Q. Was there an offer of the officers of the Corpora¬ 
tion to assist him in the prosecution of that suit? A. 

I do not think so; 1 do not think there was. 

36 ■ Q. Was there any discussion about it? A. There 

was some discussion about it, and this (resolution) 
was drawn up. 

Q. Give us the substance of that discussion, if you do 
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not remember the exact words. A. 'Well, Captain (Wal¬ 
ter Fletcher) Smith offered us 20 per cent of the claim 
if we would assist him in it. And we told him that we 
would not. 

Q. Did you tell him that you would assist him in the 
suit ? A. No, we did not. 

Q. You are sure of that? A. I am sure. That was 
all that was discussed. 

Q. But you have no doubt that you gave him the right 
to continue on with the suit ? A. Yes. 

The Court. It says so in the resolution, there. 

The Witness. Yes, we gave him the right. 

The Court. Well, lie is the real party in interest 
here, apparently, now. 

Mr. McNeill. If he has not given him all he needs, 
we shall give him all that this resolution allows us to 
give them." 


7. That at the time and before the expenditures set forth 
in paragraph twelve hereof plaintiffs* exhibit ■*E" had been 
executed and like all other of the exhibits, both plaintiffs’ 
and defendants* were and are in full force and effect. 

8. That on September 11, 11)3!), a contract was executed 
between Fidelity Storage Corporation and Portland Hotel 
Corporation, attached hereto and made a part hereof and 
marked defendants' exhibit “F”: that on October 31. 1939, 
an agreement between the last two named Corporations was 
executed, the same being marked exhibit “G". attached 

hereto and made a part hereof: that the last two said 
37 paper writings were executed in the office of Robert 
H. McNeill, Esquire, prepared by his stenographer 
and secretary, at his direction, and at his and John II. 
Burnett's dictation. 

David B. Karrick. 

Subscribed and sworn to before me this 10 day of Sep¬ 
tember, 1941. 


[seal] John L. Fletcher, 

Notary Public . 7). C. 
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DEFENDANTS’ EXHIBIT “A” 

38 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Portland Hotel Corporation 
a corporation 
1124 Fourteenth St. N.W. 
Washington, D. C. 

Plaintiff 


Fidelity Storage Corporation 
a corporation 
1420 U Street, N.W. 

Washington, D. C. 

Defendant j 


Civil Action No. 2835 
Filed May 29,1939 
Charles E. Stewart, 
Clerk 


! Amended Bill of Complaint 

For Injunction, Accounting, Discovery and Cancellation 

(To prevent interference with possession of plaintiff’s 
premises, to force return of money wrongfully withheld, 
and to obtain release of fraudulent agreement.) 

The amended bill of complaint shows unto the court the 
following: 

1. Plaintiff is a corporation incorporated under the laws 
of Maryland, and its principal place of business is located 
at 1124 Fourteenth Street, N.W., in the District of Columbia, 
where it operates the Portland Hotel. 

2. Defendant is a corporation incorporated under the 
laws of Virginia, and its principal place of business is 
located at 1420 U Street, N.W., in the District of Columbia. 

3. In April, 1933, the plaintiff entered into a lease with 
the defendant for the rental of the premises at 1124 Four¬ 
teenth Street, X.W., for a period of three years, at a monthly 
rental of $1500 per month. 
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4. By the terms of this lease the following was provided: 

“And it is further agreed that the lessee shall spend 
in additions and improvement to the premises hereby 
leased, the sum of $2000 annually as said sum is re¬ 
ceived by it as profit in its operation herein provided 
for, and that the lessor or its authorized representative 
shall have the right to inspect the premises hereby 
leased to ascertain the condition of the furniture, 
39 furnishings and equipment, and to further ascertain 
the manner and method in which the said sum of 
$2000 hereinbefore provided for is being spent, and 
to inspect the books and accounts of the lessee.” 

By an agreement entered into between the plaintiff and 
defendant in April 1934 the following was provided: 

“Whereas the improvements and additions required 
to be made under the terms of the above provisions of 
said lease involve and expense in time, money and in¬ 
convenience in auditing and checking accounts of the 
lessee, and in the examination of the leased premises, 
and whereas the lessee therefor desires to be relieved 
of its obligation under said provision in said lease, 
NOW, THEREFORE, it is agreed by the lessor that 
upon consideration of payment to it by the lessee of 
the sum of $250, the receipt of which is hereby acknowl¬ 
edged by the lessor, and upon the further consideration 
of the agreement of the lessee to pay as rental for the 
leased premises the sum of $1,625 per month from April 
1, 1934 to March 31, 1936, that the lessee corporation 
will release and hereby does release the lessee from the 
obligation relative to improvements and betterment set 
forth in the paragraph of said lease hereinbefore re¬ 
ferred to. 

And the lessee in consideration of said release by the 
lessor hereby agrees to pay as rent for the said Port¬ 
land Hotel the sum of $1625 per month from April 1, 
1934. to March 31, 1936, in lieu of rental provided for 
in the lease between the parties hereto, said lease to 
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remain otherwise in full force and effect between the 
parties hereto.” 

5. It will bo seen, therefore, that the object of the addi¬ 
tional payment of £125 per month was for the purpose of 
making additions and improvements at the expense of the 
defendant for the benefit of plaintiff. 

6. The additional payments were made from month to 
month but no attempt was made by the defendant to expend 
the sum for the benefit of the plaintiff. 

7. Plaintiff alleges that tlm failure of the defendant to 
make the improvements and additions agreed to caused 
great injury to its business inasmuch as it was difficult 
to obtain tenants for its stores on the ground floor of the 
building and it was difficult to obtain guests to occupy its 

hotel rooms. 

40 S. Plaintiff further alleges that in August 1938 
after it had paid in about £7500.00 to the defendant 
for the purpose of making additions and improvements and 
which had not been done the plaintiff demanded that some 
steps be taken; thereupon the defendant informed plaintiff 
that it would not make the additions and improvements 
unless plaintiff paid an additional sum each month; plaintiff 
called defendant’s attention to the agreement already made 
but defendant refused to carry out its agreement. 

9. Plaintiff further alleges that as alreadv stated the fail- 
ure of the defendant to proceed with the additions and im¬ 
provements so badly needed—and the money for which had 
already been paid to the defendant—made it exceedingly 
difficult for plaintiff to make the required rental payments. 
Defendant therefore with the threat of an attachment before 
judgment in view of plaintiff’s status as a foreign corpora¬ 
tion fraudulently and through duress forced plaintiff to 
sign an agreement to pay defendant a total of $2075.00 each 
month before defendant would agree to begin to carry out 
its promise to make the additions and improvements. It 
should be pointed out at this point that when the lease was 
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renewed in 1936 the monthly rental provided for was 
$1750.00 per month. The additional sum required under 
the agreement of 1934 was $125.00 per month—making a 
total of $1875.00 per month. Therefore when the defendant 
forced plaintiff to sign the fraudulent agreement of 1938 
under threat of virtual ouster from possession defendant 
exacted an additional sum of $200.00 per month before 
work would begin. This becomes important when it is con¬ 
sidered that plaintiff had already paid in about $7500.00 
for this purpose. Therefore although the work had already 
been paid for defendant required this additional sum each 
month—making a total of $325.00 per month for the purpose 
of additions and improvements. 

10. Plaintiff further alleges that after the agreement of 
August 10, 1938 was signed the defendant entered into a 

fraudulent contract with the National Heating Com- 
41 pany for the purpose of making certain additions and 
improvements principally the following: 

“Installation of 78 wash basins” 

“Installation of two Hart and Crouse boilers”. 

11. Under the agreement had with defendant plaintiff was 
entitled to have first class workmanship and new material 
but due to the fraud perpetrated upon plaintiff by the de¬ 
fendant, the installation of the wash basins left 51 rooms 
practically untenantable due to the unfinished work which 
left large holes in the floors and ceiling and in the walls. 
The holes were so large it was possible to look from one 
room to the other and from one floor to the floor below. 
On this account the guests would not remain due to lack of 
privacy. Therefore through the fraud of defendant’s plain¬ 
tiff’s earnings were further reduced. 

12. Plaintiff further alleges that insofar as the heating 
plant was concerned the defendant perpetrated a greater 
fraud. In fact it is so striking and so apparent that a con- 
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suiting engineer and consultant of distinction and integrity 
says this: 


“The original quotation on the Hart-Crouse boilers 
which was made to the owner and which formed the basis 
of contract covering the heating work was fraudulent 
in that it represented the boilers as having been in 
service less than eight months and otherwise repre¬ 
sented them to be worth a great deal more than was 
being charged for them.” 

13. Plaintiff further alleges that the fraudulent agree¬ 
ment between defendant and the National Heating Com¬ 
pany for the installation of these boilers caused further 
serious injury to the plaintiff since it was detected that the 
boilers were in fact over twenty years old and had been 
purchased as junk. Therefore since the job was not satis¬ 
factory it left the plaintiff without a heating plant for the 
accommodation of his guests. Therefore it further de¬ 
creased the earning capacity of plaintiff and made it prac¬ 
tically impossible for plaintiff to meet his monthly rental 
payments. Since the fraudulent nature of the agreement 
was known to the defendant and since he was apprised of 
that fact by the plaintiff the defendant made no effort to 
remedy the situation. 

42 14. Plaintiff further alleges that due to the fraud 

perpetrated upon it by the defendant his earning ca- 
pacitv was greatlv diminished and the onlv wav he could 
make the monthly payment was to assign the monthly rental 
due from the United States Government which had leased 
one of the floors of plaintiff’s premises. This arrangement 
was accepted without question by the defendant and the 
arrangement was continued from month to month. 

15. Plaintiff further alleges that notwithstanding the ac¬ 
ceptance of the government rental it became practically 
impossible for the plaintiff to meet the monthly payment 
due defendant—due to the fraud perpetrated upon the plain¬ 
tiff by the defendant—and defendant filed suit and without 
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any adjudication thereof defendant resorted to an attach¬ 
ment before judgment and virtually took possession of 
plaintiff’s premises—disrupted his business organization— 
interfered with the management of the hotel—rifled per¬ 
sonal iiles and effects of plaintiff and intimidated certain 
of plaintiff’s guests. 

16. Plaintiff further alleges that since he was virtually 
ejected from his premises—in spite of the fact that de¬ 
fendant was indebted to the plaintiff in excess of $7500.00— 
he was of course anxious to regain possession and in order 
to accomplish same was required to attach his signature 
to an unconscionable agreement and release whereby plain¬ 
tiff waived all claims plaintiff then had against defendant. 
By virtue of such agreement defendant promised to per¬ 
form certain work that would put the premises in a tenant- 
able condition. 

17. Plaintiff further alleges that agreement and release 
was entered into through duress and fraud and only to again 
gain possession of the premises. 

IS. Plaintiff further alleges that notwithstanding the un¬ 
conscionable agreement and release obtained through fraud 
on the part of the defendant the defendant almost imme¬ 
diately broke its part of the agreement and release 
43 and refused to perform the work promised and then 
proceeded to file suit against plaintiff. 

19. Plaintiff further alleges upon information and belief 
that the United States Government is contemplating leasing 
the entire premises and therefore if defendant could force 
plaintiff from the premises before the expiration of the lease 
it would be to defendant’s distinct financial benefit and 
plaintiff alleges therefore upon information and belief that 
defendant has fraudulently entered into an agreement to 
force plaintiff from the premises. 

20. Plaintiff further alleges that its difficulty in making 
the required monthly payment is due to the fraud practiced 
upon plaintiff by defendant through its failure to make the 
additions and improvements to make the premises tenant- 
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able and for which purpose defendant is in possession of 
plaintiff’s money. 

21. Plaintiff further alleges that although defendant had 
accepted the assignment of governmental rentals from 
month to month it refused to accept the assignment tendered 
on May 20,1939 and informed plaintiff that it would proceed 
against plaintiff. 

22. Plaintiff further alleges that on May 26, 1939 defend¬ 
ants obtained an attachment before judgment in this case 
(Xo. 2S35) and virtually took possession of the hotel. As a 
consequence thereof the operation of the hotel virtually 
came to a halt. Xo money was available to pay salaries— 
no money was available to pay wages of workmen—no money 
was available to purchase needed supplies. In addition the 
guests of the hotel were greatly annoyed and handicapped. 

23. Plaintiff further alleges that the attachment is wrong¬ 
ful and should be vacated for the following reasons: 

A. This court was without jurisdiction since proceed¬ 

ings for possession should be in Municipal Court. 

B. The amount in controversv—$825.00 could onlv be 

recovered in Municipal Court. 

C. There can be no attachment before judgment in this 

proceeding. 

D. The defendant was required under the Code to file 

an original proceeding. 

E. The defendant did not comply with the terms of 

44 the new rules of Civil Procedure. 

F. Defendants could not file a counterclaim at this 
stage. The rule served on May 23 was to answer 
as to a restraining order—not as to the merits of 
the bill itself. 

24. Plaintiff further alleges that he has been irreparably 
damaged and is faced with further irreparable damage unless 
this Court grants relief speedily. Plaintiff says this equi¬ 
table relief is required for the following just reasons: 

a. To prevent irreparable injury. 

b. To confine litigation to one forum. 
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c. To prevent repeated ejection suits. 

d. To prevent further fraud. 

e. To prevent fraudulent use of Code provision gov¬ 

erning attachment before judgment. 

f. To compel defendant to disclose various fraudulent 

agreements. 

g. To compel cancellation of fraudulent agreement and 

release. 

25. Plaintiff further savs that unless this Court grants 
immediately the relief sought his property rights will be 
swept away due to the fraudulent action of the defendant. 

26. Plaintiff further says that injunction pendente lite is 
required until the rights of the parties can be adjudicated. 

WHEREFORE THE PREMISES CONSIDERED the 
plaintiff prays: 

1. That a temporary restraining order issue commanding 
defendant from further interfering with plaintiff’s business. 

2. That an order issue preventing defendant from pro¬ 
ceeding further with the attachment before judgment until 
the rights of the parties can be adjudicated. 

3. That the cause be advanced for hearing so that all 
phases of this transaction can be inquired into and justice 
done to all parties. 

4. That defendant be compelled to render accounting of 
funds wrongfully withheld from plaintiff. 

5. That defendant be compelled to deliver up all 
45 fraudulent agreements and contracts bearing on 
this case so that this Court may be in possession of 
all facts. 

6. That defendant be compelled to deliver up for can¬ 
cellation the fraudulent agreement and release dated Feb¬ 
ruary 1, 1939. 

7. And for such other and further relief as the circum¬ 
stances of the case may require and that to the Court may 
seem just and proper. 

Walter Fletcher Smith. 
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DEFENDANTS’ EXHIBIT “B” 

46 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Walter Fletcher Smith, \ 

Plaintiff,] Civil Action No. 2835 

vs. ( Filed March 12, 1941, 

f Charles E. Stewart, 

Fidelity Storage Corporation, J Clerk 

Defendant./ 


Findings of Fact 

The Court finds the following facts: 

1. That Walter Fletcher Smith, present plaintiff, is the 
assignee of all the claims of the Portland Hotel Corpora¬ 
tion, formerly plaintiff herein, against the defendant, the 
Fidelity Storage Corporation. 

2. That plaintiff expressly waived his right to relief 
herein by way of injunction. 

3. That plaintiff’s assignor, the Portland Hotel Corpora¬ 
tion as lessee, and defendant, as lessor, executed a valid 
lease of the premises and furnishings therein, located at 
Fourteenth and Thomas Circle, Northwest, in this District, 
known as the Portland Hotel, for the period of April 1,1933 
to March 31, 1936. 

4. That on April 2, 1934, plaintiff’s assignor and defend¬ 
ant executed a valid, first written supplement to said lease, 
whereby defendant waived its rights to expenditure by 
plaintiff’s assignor of $2,000.00 annually for additions and 
improvements, and plaintiff’s assignor, in consideration 
thereof, agreed to pay and did pay to defendant the sum of 
$250.00 in cash and an increase in rental of $125.00 per 
month thereafter. 

5. That on March 31, 1936, plaintiff’s assignor and de¬ 
fendant executed a valid second written supplement to said 
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original lease, whereby said original lease was renewed for 
seven years, defendant waived its right to expenditure of 
$2,000.00 annually for additions and improvements 
47 for said seven years and plaintiff’s assignor agreed 
to pay as monthly rental for said seven years the 
sum of $1875.00. 

6. That on August 10, 1938, plaintiff’s assignor and de¬ 
fendant executed a valid, third written supplement to said 
original lease, whereby, in consideration of defendant (1) 
waiving its right to compel plaintiff’s assignor to make the 
specified repairs on said premises as in said agreement ap¬ 
pears and (2) making and paying for said repairs, plain¬ 
tiff’s assignor agreed to pay the monthly rental of $2075.00 
thereafter. 

7. That in January, 1939, in the Municipal Court of the 
District of Columbia, defendant sued assignor for posses¬ 
sion of said premises by reason of non-payment of said rent; 
that on January 26, 1939, defendant, in Civil Action No. 
1471, in this Court, sued plaintiff’s assignor, in debt, for 
the rent then due; that in said action, plaintiff’s assignor, 
being a foreign corporation, defendant attached before judg¬ 
ment and plaintiff’s assignor thereafter filed a counterclaim 
against defendant, which alleged, in substance and effect, the 
same claim as set forth in the amended complaint filed 
herein. 

8. That on February 1,1939, plaintiff’s assignor, executed 
in favor of defendant, a valid written release of and from 
all claims and causes of action, damages and costs on ac¬ 
count of or in any way growing out of, resulting or to result 
from (1) any agreements, contracts of leases of said Port¬ 
land Hotel (2) the said Civil Action No. 1471 and (3) the 
occupation of said Portland Hotel by defendant; that said 
release further evidence that settlement, satisfaction and 
release of the mutual claims of plaintiff’s assignor and 
defendant. 

9. That on February 1, 1939, plaintiff’s assignor and de¬ 
fendant executed a valid agreement evidencing the payment 
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to defendant of the sum of $2000.00 in full settlement of 
said Civil Action Xo. 1471 and $2075.00 rental for the month 
of February, 1939, in consideration of which defend- 

48 • ant agreed to execute a contract for certain work to 

be performed in said Hotel, plaintiff’s assignor to 
be subrogated to the rights of defendant thereunder, and 
defendant to be exonerated of any liability thereunder; and 
said agreement further provided that plaintiff’s assignor 
expressly ratified the said third supplement to said original 
lease; that defendant fully performed the terms of said 
contract, of February 1, 1939. 

10. That there was neither fraud nor duress exercised on 
plaintiff’s assignor by defendant in the obtaining or execu¬ 
tion of any of the aforesaid instruments. 

Conclusion of Law 

1. That the cause of action of the present plaintiff, Walter 
Fletcher Smith, is based on the assignment thereof to him 
by the former plaintiff, the Portland Hotel Corporation. 

2. The said release executed by plaintiff’s assignor, the 
Portland Hotel Corporation, to defendant, on February 1, 
1939, was a full, complete and valid release of all the claims 
of plaintiff's assignor against the defendant growing out 
of any and all of the agreements by and between plaintiff’s 
assignor and defendant antecedent thereto. 

3. Defendant is entitled to a Judgment against plaintiff 
with costs. 

Jennings Bailey, 

Justice. 

DEFENDANTS’ EXHIBIT “C” 

49 RELEASE 

KNOW ALL MEX BY THESE PRESEXTS That the 
Portland Hotel Corporation, a Maryland corporation, doing 
business in the District of Columbia, and Walter Fletcher 
Smith, individually, for and in consideration of the sum 
of Ten Dollars ($10.00), to them paid by the Fidelity Stor¬ 
age Corporation, a Maryland corporation, and David B. 
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Karrick, individually and as Trustee of tlie Estate of James 
L. Karrick, deceased, James L. Karrick, Jr. Henrietta V. 
Karrick, Trustees of the Estate of James L. Karrick, 
deceased, and John B. Colpoys, and Glens Falls Indemnity 
Company, a corporation, the receipt of which is hereby 
acknowledged, have remised, released and forever dis¬ 
charged, and do hereby, for their successors and assigns, 
remise, release and forever discharge the said Fidelity 
Storge Corporation, a corporation David B. Karrick, Indi¬ 
vidually and as Trustee of the Estate of James L. Karrick, 
deceased, James L. Karrick, Jr., Henrietta V. Karrick, trus¬ 
tees of the Estate of James L. Karrick, deceased John B. 
Colpoys, and Glens Falls Indemnity Company, a corpora¬ 
tion, their heirs, executors, administrators, successors, and 
assigns, of and from all claims and demands, actions and 
causes of action, damages and costs on account of (1) or 
in any way growing out of, resulting or to result from any 
agreements, contracts of leases of the Portland Hotel, located 
at Thomas Circle, Washington, D. C., leased by the Portland 
Hotel Corporation from the Fidelity Storage Corporation, 
and on account of (2) or in any way growing out of an At¬ 
tachment before Judgment and a Complaint filed therein 
in the cause numbered 1471 in the District Court of the 
United States for the District of Columbia, the caption 
thereof being Fidelity Storage Corporation, a body corpo¬ 
rate, vs Portland Hotel Corporation, a body corporate, and 
on account of (3) the occupation by the Fidelity Storage 
Corporation, its officers, servants, agents and employees, of 
the said Portland Hotel on and after Januarv 26, 
50 1939 to the date of the signing of these presents. 

The mutual claims of all parties herein named, one 
against the other, are hereby settled, satisfied and released. 

Portland Hotel Corporation. 

(Signed) Walter Fletcher Smith, 

President. 


(Signed) John H. Burnett. 
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DEFENDANTS’ EXHIBIT “D” 

51 THIS AGREEMENT 

Made this 1st day of February, 1939, by and between the 
Fidelity Storage Corporation, of Washing, District of 
Columbia, a Virginia corporation, hereinafter called the 
Lessor, and the Portland Hotel Corporation, a Maryland 
corporation, hereinafter called the Lessee, 

WITNESSETH 

THAT WHEREAS the Lessee has paid to the Lessor the 
sum ,of Two Thousand Dollars ($2000.00), receipt whereof 
is hereby acknowledged, in full settlement of the case of 
Fidelity Storage Corporation vs Portland Hotel Corpora¬ 
tion, No. 1471 in the District Court of the United States for 
the District of Columbia, and has assigned rentals due and 
to be due from the L T nited States Government to the Lessee 
for the rental of the sixth floor of the Portland Hotel, Wash¬ 
ington, D. C., said rental being at the rate of Seven Hundred 
and Eight Dollars and Eleven Cents ($708.11) per month, 
and for the months of January and February, 1939, a total 
of One Thousand Four Hundred and Sixteen Dollars and 
Twenty-two Cents ($1416.22), and 

WHEREAS the Lessee has paid to the Lessor the sum 
of Six Hundred and Fifty-eight Dollars and Seventy-eight 
Cents ($658.78) receipt of which is hereby acknowledged, 
as balance due on the monthly rental for the month of Feb¬ 
ruary, 1931 to be paid by the Lessee to the Lessor under the 
agreement executed by the parties hereto on August 10, 
1938, said last balance, together with the aforesaid assign¬ 
ments of rental, making a total of Two Thousand and Sev¬ 
enty-five Dollars ($2075.00), 

NOW THEREFORE it is agreed by the Lessor that in 
consideration of the above payments and the Stipulation 
of Dismissal of the above-entitled cause, this date executed 
and filed therein, that the Lessor agrees to sign a contract 
for the painting, in bronze, of all pipes installed in said 
hotel, which were placed therein under the terms of the 
agreement of August 10, 1938, by and between the Lessor 



and E. D. Gothwaite, trading as National Heating 
52 Company, and or to re-plaster the holes caused by 
placing said pipes in said hotel, and or to re-cap the 
same; said last contract to be executed immediately upon 
the execution of this agreement, the work thereon to pro¬ 
ceed without delay, as access to the various rooms in said 
hotel will permit; said work to be performed in a good and 
workmanlike manner, and 

Lessee agrees that it will not set-off anv claim for failure 
of said work to be in good and workmanlike manner against 
anv claim whatsoever bv the Lessor, but the Lessor herebv 
subrogates itself to the Lessee under the terms of said con¬ 
tract to be made in order that the Lessee mav take such 
steps as it may deem necessary against said contractor for 
any failure to have the work in a good and workmanlike 
manner, and 

Lessee agrees that the terms of the agreement made be¬ 
tween the Lessor and the Lessee on August 10, 1938, are 
hereby expressly ratified and made a part of this agree¬ 
ment, and 

Lessor and Lessee hereby agree that the accounts of said 
hotel from and after January 26, 1939 to the date hereof, 
be adjusted according to the receipts and books of account 
kept by the Lessor since January 26, 1939 in said hotel. 

Fidelity Storage Corporation, 

By (Signed) David B. Karrick, 

President. 

Portland Hotel Corporation, 

By (Signed) Walter Fletcher Smith, 

President. 
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DEFENDANTS’ EXHIBIT “E” 

53 IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Walter Fletcher Smith, V 

Plain tiff,I 

vs - Civil Action No. 2835 

I 

Fidelity Storage Corporation, 

Defendant. 


Judgment 

This cause, coming on to be heard, at this term, and there¬ 
upon, upon consideration thereof, it is, by the Court, this 
12th day of March, 1941, 

ADJUDGED, that the complaint herein be, and the same 
is hereby dismissed, with costs to the defendant. 

Jennings Bailey, 

Justice. 

DEFENDANTS’ EXHIBIT “F” 

54 This Agreement, Made this lltli day of September, 
1939, by and between the Fidelity Storage Corpora¬ 
tion, a Virginia corporation, hereinafter called the Lessor, 
and the Portland Hotel Corporation, hereinafter called the 
Lessee, WITNESSETH: 

That whereas, the Lessor leased to the Lessee by instru¬ 
ment in writing, dated April 15th, 1933, the Portland Hotel, 
on Thomas Circle, Washington, D. C., and all furniture 
therein belonging to the lessor, the same being hereto at¬ 
tached and hereby made a part hereof, and 

# 

WHEREAS, the lessor and lessee executed supplemental 
agreements thereto, dated respectively April 2nd, 1934, 
March 31st, 1936 and August 10th, 193S, also hereto attached 
and hereby made a part hereof; and 
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WHEREAS, the two Hart and Crouse boilers in said 
premises are without stokers; and 

WHEREAS, differences have arisen between the lessor 
and lessee as to their respective liabilities under said lease 
and supplements thereto for placing stokers therein: and 

WHEREAS, the lessor and lessee desire to avoid litiga¬ 
tion for the purpose of determining respective liabilities: 

NOW, THEREFORE, it is agreed as follows: 

1. The lessor will execute a contract for the installation 
of, and install, two Combustioneer stokers. 

2. For and in consideration of the foregoing, the lessee 
agrees to furnish heat and hot water for premises known 
as the Arcade Hotel, 1114 14th Street, Northwest, adjoining 
the premises heretofore leased, for the remainder of the 
term of said lease and supplemental agreements thereto. 

3. The lessee further agrees to pay to the lessor that sum 
of money in excess of Twenty-five Dollars ($25.00) per 

month, as and when received by the lessee from the 

55 owners of said adjoining building on account of the 
furnishing of said heat and hot water. 

Fidelity Storage Corporation-, 
By David B. Karrick, 

President. 

Portland Hotel Corporation, 

By James C. Gray, 

President. 

DEFENDANTS’ EXHIBIT “G” 

56 THIS AGREEMENT 

MADE this 31st day of October, 1939, by and between 
the Fidelity Storage Corporation, hereinafter called the 
Lessor, and the Portland Hotel Corporation, hereinafter 
called the Lessee, 

WITNESSETH: 

WHEREAS, the Lessor, by a certain instrument in writ¬ 
ing and supplements thereto, has heretofore leased the Port- 
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land Hotel, on Thomas Circle, in Washington, D. C., and 
all furniture therein belonging to the Lessor, all of said 
instruments being hereto attached, and hereby made a part 
hereof; and 

WHEREAS, it has become necessary to perform certain 
electrical work in and on said premises in order to meet the 
requirements of the authorities of the District of Columbia 
respecting the operation and management of the building, 
and the requirements of the United States Government, 
which is contemplated will become a tenant in said prem¬ 
ises; and 

WHEREAS, certain differences have arisen between the 
Lessor and Lessee as to their respective liabilities for pay¬ 
ing for said work; and 

WHEREAS, the Lessor and Lessee desire to avoid litiga¬ 
tion in order to establish their respective liabilities; 

NOW, THEREFORE, it is agreed as follows: 

1. The Lessor lierebv releases to the Lessee all its interest 
in and to the furniture in said Portland Hotel. 

2. The Lessee may sell said furniture and apply the pro¬ 
ceeds thereof to the payment for the above work. 

3. The Lessee will account to the Lessor as to the sale 
price. 

4. The Lessee will save the Lessor harmless from any 
mechanics’ liens either for labor performed or material 
furnished on said work. 

5. The Lessee will account to the Lessor for all monies 

spent on said work and if there be any balance left, 
57 after deducting the cost of said work from the sale 
price of said furniture, the Lessee will pay the Lessor 
one-half ( 1 / 4) of said balance. 

6. In the event that the cost of said work be more than 
the sale price of said furniture the Lessee will pay the dif¬ 
ference thereof. 

7. The Lessee covenants and agrees that the aforesaid 
work will be completed in such manner as to be approved 
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both by the Federal and the District Governments. In the 
event that the same is not approved as aforesaid, then the 
Lessee will pay to the Lessor one-half {V 2 ) of the sale price 
of said furniture. 

S. Failure of the Lessee to comply with the aforesaid 
covenants and agreements shall constitute a breach of the 
original lease of said premises and all supplements thereto. 

WITNESS our hands and seals the day and year above 
written. 


Witness : 


John H. Burnett. 


Fidelity Storage Corporation, 
By David B. Karrick, 

President . 


R. H. McNeill. 


Portland Hotel Corporation, 
By James C. Gray, 

President . 


58 Motion to Dismiss Complaint 

Now comes the defendants herein by their undersigned 
attorneys and moves the Court to dismiss the Complaint 
filed herein for the following among other reasons: 

1. The Complaint fails to state a claim against defend¬ 
ants upon which relief can be granted. 


